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_OPINION

[. Background

This matter came before a three-member interest arbitration panel appointed
by the JLMC and composed of Paul J. Birks, Labor Panel Member., Paul W.
Blazar, Management Panel Member, and Allan W. Drachman. Neutral Arbitrator.
The Union, Local 504, LB.P.O., representing ranking police officials in the City's
Police Department, was represented by Kevin B. Coyle, Esq. The City was
represented by Philip Collins, Esq.

Pursuant to instructions from the JLLMC, both parties listed a limited number
of issues to be determined by the Panel. Initially the Pancl’s consideration was
limited to the four year period approved by the parties as the duration to be covered
by the award, 1. e., July 1, 2003 through June 30, 2007.

At the hearing on April 24, 2007, the partics submitted testimony and
numerous documentary exhibits which the Panel reviewed and considered in the
light ot the statutory criteria. The Panel also considered the arguments of the

parties m briels received on May 29, 2007,

Puring the Pancel’s dehiberutions i June. 2007, the parues expressed a
mutual interest in having the JEMC Arbitration Panel mediare a contract extension.
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This mediation was undertaken with the understanding that, without an agreement
by the parties on the framework of any such extension, the Panel would be left to
isste an award limited to the period July, 2003 through June, 2007.

The Panel’s mediation efforts brought the parties close to an agreement.
Thereatter, the parties met and have conveyed to the Panel the framework of a four
vear award and a two year extension, for its review and approval. The Panel
commends the parties for their persistence n reaching this point. The parties have
entered into a written Stipulation (Attachment B to the Award) that the Panel
render one award for the four year period and one for the two year extension.

Much of the evidence at the hearing concerning the City’s ability to meet
costs tocuses on the City’s cfforts 1o reduce a sizeable gap between desired
spending levels and available resources in the I'Y 2008 budget process. The City
also introduced evidence of other fiscal limitations, c.g. GASB requirements,
which are likely to further diminish the City’s ability to pay in FY 2009 and

beyond.

Based on all the evidence and considering all of the statutory tactors, the
Panel believes the award covering the four year period. July, 2003 through Junc,
2007(Part 1 of the Award, hereinafter called the Four Year Award) and the two
vear extension through June, 2009 (Part 11 of the Award, hereinafter called the Two
Year Award), represent a fair settlement for both parties and that the two vear
contract extension provides a measure ol stability in the parties” relationship.

M ISSULS

A. FOUR YEAR AWARD

1. Wage Increases and Health Insurance Changes

On health insurance changes, the Panel has been influenced by the May.
2005 Local 378 settlement in 2003, the other City and school settlements which
followed the lead of the 378 settlement, and the Overton [ Award which followed
the pattern of such prior settiements.”
9]
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The City has clearly demonstrated and documented that dramatically
escalating increases in the cost of health benefits are consuming an increasingly
disproportionate  share of the City’s budget and fiscal resources. The shifting of
part of the cost of such increases to members of the bargaining unit represented by
Local 504, is necessary in order for the City to atford to pay increases in wages and

other benefits.

Therefore. the changes in health insurance proposed by the City will be
included in the Award, except that the Panel has adjusted the effective dates of
certain changes to avoid difficulties in retroactive application of such changes.

On wage increases, the 2005 Local 378 scttlement established a basic 9.25%
pattern which is included in this Four Year Award. The 2.0% increase which
becomes effective on June 30, 2007 as part of this 9.25% pattern is in
consideration of all the health insurance changes proposed by the City and
included in this Four Year Award.

2. 3% on June 30, 2007

The Union’s proposal to add a 3% wage increase on June 30, 2007 to all the
other increases has been the most difficult issue for the Panel. I the parties had not
consented 1o extend the jurisdiction of the Panel to cover an additional two-vear
period (through June 30. 2009), the award, in all likelihood, would not have
mcluded wage increases beyond the 9.25% wage increase, which is the contract
settlfement pattern for the 2003-2007 period.

This Panel agrees with the Panel in Overton [ that if the HAZMA'T double-
counting provision had not been discontinued, it would have continued 1o
destabilize police salaries. However, the Union is correct that the portion of the
Overton 1 Award which granted an additional 3.0% salary increase effective Junce
30. 2007 o some extent croded the purpose of the Bovle Award.

The Panel also agrees that wage comparability cannot be measured by naked
base salaries alone, without taking into account other important elements of
compensation. Police. compared to (irefighters. have the considerable advantage of
heing able to enhance their base salaries through education incentive pay under the
Cuinn bitl. This Panel cerees with the City that the Overton 1T Award for the June
30, 2007 increases took into account the aggregate cost of the fringe henefits



negotiated by Local 378, 1.B.P. O. with the City. Unlike naked base salary, the
value will vary from police officer to police officer based on rank. education
levels, and both the opportunity and willingness to work overtime.

The Panel has decided to include in this Award a 3% increase effective on
June 30. 2007, the same effective date as the 3% increase awarded by the Overton
IT Panel. It is this Panel’s belief that such action rectifies any base pay disparity
occasioned by the double-counting methodology and the Overton 11 Award.”

3. Including Education Incentive Pav in Base Pay
for the calculation of holiday payv and overtime pay

The Panel 1s following the Local 378 settlement by including this item in the
Award (Firefighters Local 1009 also receives this benefit although its education
incentive pay is lower). However. the effective date of the enhanced overtime will
be delayed 1o June 30, 2007 for two reasons. First, a considerable percentage of
overtime funds in the Worcester Police Department come from either federal or
state grants. Pay under these grants cannot be increased retroactively after a grant
expires. Therefore, to retroactively increase overtime under the grant would shift to
the taxpayers of the City of Worcester an unexpected cost, and one which the City
chose not to incur through its own overtime budget. Second. the delayed cffective
date is partly justified in light of the 3.0% increase also effective on June 30, 2007,
at the end of this Four Year Award.

4. $630 increase

The Panel is awarding the Union’s proposal for a $630 increase, effective
July 1, 2006, in addition to the 9.25% pattern. This increase is in consideration of
the tncrease the threshold for eligibility for sick leave buyback and the Continuing
Discussions portion of the Two Year Award, This increase also avoids the
compression of the salary differential between the salaries for the supervisory
ranks of police otfficials and for patrolmen by reason of the “first-to-settle™ 0.75%
increase effective July 1, 2003 in the Local 378 cha. Because of the effective date.
however, members ol the local 378 bargaining unit have still received a
constderable advantage i having been the first union in the City 1o address health

msurance reform at the bargaining table.

See also Purther discussion on the impact of the 3% increase on the issue of salarmy increases in
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3. Defibrillator Stipend, Civil Process Server Stipend.,
Court Time, Off-Duty Assignments

The Panel awards these items because they mirror changes made in the
2003-2007 cba between the City and Local 378, or, in the case of Off-Duty
Assignments. to reflect certain increases in detail premiums which were
nnplemented under the terms of the 2000-2003 agreement alter the Local 378 cha

was funded.

6. Side letter on 28-day work period under the
federal Fair Labor Standards Act ( FLSA)

The Panel awards the side Tetter sought by the City under the federal Fair
Labor Standards Act (FL.SA). Without deciding whether some police officials are
exempt from that law, it is apparent that the 28 day work period grants the City an
option available to it under the FL.SA without altering the practice, under the cba,
of calculating overtime in number of ways which are more generous to sworn
police personnel than if the FLLSA standard were used.

7. The “Re-Opener”

The Panel agrees with the Panel in the Overton 11 Award, and the City’s
argument, that no useful purpose would be served by continuing the 1998 reopener
language. The Panels Awards fairly compensate police officials for the time period
involved. Theretore, the Panel awards the elimination of the 1998 re-opener.

B. TWO YEAR AWARD

I Mid-vear 2.0% salary increases

The June 30, 2007 effective date of the 3.0% salary increase makes this a
budget matter for Fiscal Year (FY) 2008. The City’s exhibits have made it ¢lear to
the Pancl that the City’s ability to fund salary increases has deteriorated since the
May . 2005 agreement with Local 378, the May. 2006 Overton I award. and the
dates other wage settlements were made by the City and the School Commiitee tor
FY 2008 Or BY 20090 Therefore, taking the 3.0% wage increase and the Cinv's
diminished abiliny to pay into account, in the Panel™s fudgment it is reasonable that
the wages tor cach vear of the 2007-2009 period be 2.0%. and that they be



cttective mid-year in cach fiscal year, i.e., a 2.0% increase on January 1, 2008 and
a 2.0% increase on January 1, 20009.

2. Sick Leave Buyback

The Panel believes that increasing the threshold of eligibility from 100 days
to 125 days creates an incentive to conserve sick Jeave, thus increasing
productivity. The increase in buyback days from 35 10 60 above the threshold are
targeted to employees who have conserved sick leave. The increased threshold
provides additional justification for the $650 increase effective July 1. 20006.

Accordingly, the Panel adopts these items as part of its Award.

3. Longevity Pay and Eligibility

The revisions in longevity pay and eligibility were omitted from the Union’s

agenda before the Panel for the Four Year Award because of the JLMC s limit on

the number of issues. However, these changes parallel changes agreed to in the
L.ocal 378 cha, and theretore are included in the Two Year award.

4. Drue and Alcohol Policy

The Panel will include in the Award, as an attachment, the new language of
Article 29, Drug and Aleshol Policy. which has been agreed to by the parties.

5. Union Proposal concerning 111 benefits and presumption

Based on all the evidence and argument, the Panel does not award the
Union’s proposal on this issue. However, this proposal may be subject to {urther
negotiauon by the partics under the “Continuing Discussions™ provisions of the

Two Year Award,

IV, Other Proposals

Any proposal of either party which i1s not speciticallv addressed herein is

g
understood 1o be not included in the Four Year Award or in the Two Year Avward,
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V. Conclusion

Based on all the evidence considered, evaluated, weighed and prioritized in
the Tight of the statutory criteria, mindful of the arguments advanced by the parties
orally and in writing. and including any agreements or stipulations of the parties,
the Panel hereby issues the attached Panel Award.

CITY OF WORCESTER

and
JLMC No. 05-37PS

LOCAL 504, 1.B.P.O.

PANEL. AWARD

Part |

[our Year Award

(eneral

A. When January 1. July |, December | or June 30 is listed as the effective
date for a change in salary, health insurance contribution or plan design, or other
compensation matter, such change may be made for the payroll week during which
such specified date falls.

B. When the effective date of a wage increase is retroactive. bargaining uni
members then emploved shall be eligible to receive 1t even though they may ot be

ciployed on the dute of issuance of this Award.
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I. Duration: July 1, 2003 ~ June 30, 2007

A. Except as modified by the provision in Section 2. below,
providing for an 0.25% wage increase effective July 1, 2003, the terms of the c¢ba
expiring June 30, 2004 shall remain in force.

3. A successor cba incorporating the terms of the cba expiring June 30,
2004 and the terms of this Award shall be effective July 1. 2004 and shall expire
on June 30, 2007,

2. Wages: Increase annual wages. across-the-board, as follows:
" o) 4

Effective July 1, 2003 0.25%
Effective July 1, 2004 1 2.0%
Effective July 1, 2005 2.0%
Effective July 1, 2006 $650.00 B
Effective July 1. 20006 12.0%
Fffective June 30, 2007 1.0%
Elfective June 30, 2007 2.0%
Effective June 30, 2007 3.0%

As noted in the Opinion, the $6350 increase is in consideration of certain
other changes and factors. The 2.0% increase on June 30, 2007 is in consideration

of all the health insurance changes proposed by the City and adopted by the Panel.

<

S.Education  Incentive/Overtime:  The second  sub-section  of the Lducation

Incentive portion of Article 27 shall be revised 1o read as follows:



a. Effective January 1, 2006. These payments shall become part of
base compensation to be received weekly, and shall be used for the
calculation of holiday pay, but not overtime.

b. Effective June 30, 2007. These payments shall become part ol base
compensation to be received weekly, and shall be used for the calculation of
overtime pay and holiday pay.

4. Health Insurance:

AL Effective June 30, 2007 and subject to implementation as soon as

practicable after the Award, the Tollowing Plan Design changes shall be made:

$10 oftice visit co-pay for all plans:
$10/$20/$35 Rx co-pays (30 day supply) tor all plans; and
$30 ER visit co-pay for all plans,

B. The City’s percent contribution rates shall be as follows:

[for acuve cmplovees hired on or afler January 1. 20006, for all
plans other than Master Medical, 75%. cffective June 30, 2007; tor
employees hired before January 1. 20006, the City’s contribution rate
towards all health plans, other than Master Medical, shall be set at
80%, ettective June 30, 2007; and tor Master Medical, 60%.

C. The tollowing language shall be included as an exception to the current

provisions of Article 28, Savings Clause:

il any portion of the health insurance changes set {orth in this Award,
which are essential components of the City's offer, are held invalid by a
tribunal of competent jurisdiction, or if compliance or enforcement ot any
such provision is in any way restrained, then the City shall have no
obligation to pay or to continue in eftect the 2.0% salarv increase effective
June 300 2007 unui such time as a final judgment is rendered and net
appeaied which declares such provisions valid or removes any restraint on

their enforcement.



D. In the drafting of a comprehensive cba, the parties shall update the
language of the health insurance article to remove obsolete language and, as

necessary, to conform its language to the specific terms of this Award.

5. Detibrillator Stipend: In full settlement of any claims under Section 6 of the

Memorandum of Agreement dated April 14, 1998, that article will be amended in
pertinent part to require the payment of an annual AED stipend of $2350 efiective in
Fiscal Year 2006, with the tirst payment to be made as soon as practicable after the
funding of this agreement by the City Council. Thereatter, the annual payment of
the AED Stipend will be made in the first pay period in September of each vear,
with the understanding that police officers promoted into this bargaining unit are
entitled (o one $250 pavment per fiscal year,

6. Court Time:  Effective December 1, 2006, the minimum compensation for court
time under Article 11 shall be increased to four (4) hours.

7. Of-Duty Assignments:  The following provisions which were implemented

prior to the date of this Award shall continue to be implemented:
Ott-duty road /construction jobs performed for utility companies such
as Verizon, NStar, and Mass. Electric shall continue 1o be compensated

according to the following minimum hours at the applicable detail rate:

For details worked in excess of four (4) hours, but less than siv (6)

hours. a minimum of six (6) hours™ pay.
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For details worked in excess of six (6) hours, but less than cight (&)
hours, a minimum of eight (8) hours’ pay.

8. Civil Process Server Stipend: In consideration of the officials’ unusual role as

civil process servers, eftective in Fiscal Year 2007, unit employees shall receive an
annual stipend of $250, 10 be made in one payment in the first pay period of each
September. Police officers promoted into this bargaining unit are entitled to one
$250 payment per fiscal year,
9. Reopener: The Panel awards the City’s proposal:
Lconomic items offered or awarded are contingent on the
condition that such items are final and therefore not subject to any
obligation or request for re-opener. Accordingly, paragraph 135 of the

April 14, 1998 MLO.A. is deleted in the 2003-2007 agrecment.

10, Side Letter on 28 dav_work period under the FLSA: The Panel awards the

following Side Letter:

This letter reflects the parties’ understanding that the Police
Department operates under a twenty-eight day work period for
purposes of overtime under the Federal Fair Labor Standards Act.
The parties acknowledge that under the current collective bargaining
agreement (2000-2003) and current practice. overtime is paid in many
instances before federal law requires such payment. Nothing in this
Side Letter shall alter the way in which overtime is calculated under
the 2000-2003  collective  bargaining agreement and under past

practice.



Part 11

Two Year Award

. Duration, July 1. 2007 through June 30, 2009

A successor cba incorporating the terms of the cba expiring June 30, 2007
and incorporating the terms of this Award shall be effective on Julv [, 2007 and
shall expire on June 30, 2009.
D

2. Wages. The Panel awards the following across-the-board wage increases:

Etfective Janvary 1, 2008- 2.0%
Effective January 1, 2009- 2.0%

3. 8ick Leave. Effective July 1, 2007, the sick leave buyback benetit shall be
amended as follows:

a. The threshold of eligibility shall be raised from one hundred (100} days to
one hundred twenty five (125) days;

b. The number of days which can be bought back. above the 125 day
threshold, shall be increased from 35 days to 60 dayvs.

4. Education/Longevity. Article 24 shall be revised as {ollows:

a. In the second paragraph, revise “after July 1. 19827 to rcad —after
January 1, JO8E™.

5. Drug and Alcohol Testing. Article 29 shall be revised as per Attachiment AL
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6. Continuing Discussions. Notwithstanding the issuance of this Award, the partics
will have continuing negotiations about

(1) future changes in health insurance contributions and plan design, to be
effective not earlier than TY 2009; and
(2)issues under Mass. G.L. Section 111F, including but not limited to
(2) the application of the statutory presumption of job-relatedness
under the “heart bill” to paid injured leave; and
(b) limited duty for employees injured on or off the job.
The parties will negotiate in good faith with a view toward reaching agrecment.
Failing such agreement, no changes shall be made, the current contract will remain

mn eflect. and disputes shall not be subject to interest arbitration.

ATTACHMENT A

ARTICLLE 29
Drug and Alcohol Policy

01 The purpose of this program is 1o establish the fact that the City and its
employees have the right to expect a drug free environment in the workplace. The
main emphasis of the program is not 1o be punishment but the counseling and
rehabilitation of employees with a problem with aleohol or drugs. However,
nothing contained herein shall be construed 1o prevent disciplinary action (or any

miractions of Department rules, policies or procedure or any misconduct.
02 Exceptin the case of applicants for employment in the bargaining unit.

1

no drug testing shali be permitted on a random or universal basis. except as
hereinalter provided. Testing o employees shall only be permitied when thore is

ad



reason to suspect drug or aleohol use. Immediate alcohol testing shall be permitied
upon the reasonable suspicion standard herein provided.

.03 The City shall provide a suspected employee and the union with a written
report evidencing reasonable suspicion no later than twenty-four hours after the
suspected employee is directed to submit to drug testing.

04 The employee shall be provided with a test sample at the time drug
testing is conducted. Drug testing to be performed is to be of the more expensive
and accurate nature, so as not to subject the cmployee to the stress and
embarrassment ol a possible false positive result from the less ex pensive test.

05 The parties shall ensure the confidentiality of the testing process and
results. Access to information about the tests shall be limited to the employvee and
only members of management and union officials with a compelling need tor this
information.

06 The following information shall be provided an cmployee directed to

undergo a drug test;

1. a copy of the testing program procedures;

2. a. description ot the sample gathering protocol:

3. a list of tests to be used:

4. the name and location of the laboratories to be used:

5. the test results in writing with an explanation of what the resulis
mean.
07 The directive to submit a drug test sample shall be based upon  facts

sufficient 1o constitute reasonable suspicion of controlled substance use. Objective
facts that shall be used in evaluating an emplovee's condition include but are not

imited to:

[ Balance - sure/unsure/questionable
2. Walking — steady/unsteady/questionable
3. Speech — clear/shurred/questionable
4. Attitude ~ cooperative/uncooperative/questionable
08 Rehabilitation programs  shall be mandatory for cmployees  with

confirmed positive results or for any employee admitting drug usage. Emplovees
who successtully complete a rehabilitation program approved by the Citv shall be
cuaranteed no disciplinary action and a one time only right w retur 1o their Job.
Avatlable stk leave may be utilized to sccommodate participation in an approved

rehubilitation program,



.09 It is the intention of this article that an emplovee who is found to test
positive on the drug screening shall be treated within the employer/employee
relationship. It is incumbent upon the employee to submir a proposal to the City to
be reviewed by the physician designated by the C ity for approval. It is the intention
that such proposal include a drug rehabilitation clinic, whether on an out-patient or
in-patient basis. The employee may utilize sick days for such in-patient programs.
Leaves of absence without pay for such reasonable periods will be allowed if the
employee has no other accrued leave available. The cmployee shall be expected 10
comply with all the requirements and regulations of the substance abuse
rehabilitation  clinic and the failure to ahide by all such conditions and
requirements shall be a basis for termination of employment.

10 The employee agrees to submit a random urinalysis testing at the

discretion of the City for a period of one (1) year after returning to work afier
commencing said program. If any test during such time vields a positive result. the
cmployee shall be immediately subject to disciplinary action which may be
termination of employment.

A Fhe City shall bear all costs of testing and rehabilitation after any available
insurance coverage has been pursued and exhausted .

A2 1t is agreed that the parties will make every cffort to protect privacy and
confidentiality.

ATTACHMENTB
JOINT LABOR MANAGEMENT COMMITTEF

FOR MUNICTPAL POLICE AND FIRE

CITY OF WORCESTER

and
JLMC No. 05-57pPS

LOCAL 304, 1.B.7.O.

el S D

STIPLEATION

Now comue the partics and stipulate that, given the arbitration pancl’s offorts

o mediate a contract extension beyond June 30, 2007, both parties agree that the

S15.



Arbitration Panel should render an Award covering the period through June 30,

2009, in the form of a four year award (July, 2003 through June, 2007) and a two

year award (July, 2007 through June, 2009).

LOCAL 504,1.B.P.O,, CITY OF WORCESTER,
By its Attorney By its Attorney
Kevin B. Coyle Philip Colling

Dated: July 23, 2007

s G ts. AT

Paul J. Birks Paul W. Blazar
Labor Panel Member Management Panel Member

—y - e

P
Allan W. Drachman
Neutral Arbitrator

")
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JOINT LAROR MAN, AGEMENT COMMITTEE

FOR POLICE AND FIRE
CITY OF WORCESTER )
)
a5d )
} JLMC Ne. 85-57v5
LOCAL 564,180, )
)]

SYPULATION

New come the parties angd stipulats that siven the &biration panel’s efforts o
mediate & contract extension beyond June 30, 2007. both parties agres et the arbirration
penel should render an Award covering the periog through June 30, 2009, in the forvn of o
four year aveard (July, 2003 through June, 2007) and a rwo year award (Tuly, 2007

through June, 2009).
LOCAL 504, LR .0, CITY OF WORCESTER,
By its Atomey By its Atomey’

T Fulp %ﬂms ’




