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DEVELOPMENT AGREEMENT

CITYSQUARE PROJECT
WORCESTER, MASSACHUSETTS

THIS DEVELOPMENT AGREEMENT (this “Agreement™) is made as of the

day of June, 2006, by and between WORCESTER RENAISSANCE LLC, a
Delaware limited liability company having an address (.>f c/o Berkeley Investments, Inc., 121
High Street, Boston, Massachusetts 02110 (the “Developer”), acting by and through Berkeley as
its development agent, and the CITY OF WORCESTER, a municipal corporation organized
'u.nder a home rule charter adopted under the constitution and laws of The Commonwealth of
Massachusetté, with an address at City Hall, 455 Main Street, Worcester, Massachusetts 01608
(the “City™).
RECITALS

The Project Property consists of approximately 20.2 acres on the westerly side of
Worcester Center Boulevard in Worcester, Massachusetts and currently contains the Mall,
together with two eXisting office buildings and above-ground parking garages and a portion of
Worcester Center Boulevard. The Project Property is legally described in Exhibit A attached
hereto and is shown on the Site Plan attached hereto as Exhibit B.

| The Developer acquired a portion of the Project Property by deed dated June 14, 2004

and recorded in the Registry in Book 33956, Page 102, and also owns the Vacuum Cleaner
Parcel, which is not part of the Project Property. Worcester Renaissance Towers owns the Ofﬁce
Buildings Parcels. Worcester Renaissance C&D owns Parcels C&D.

The Developer is prepared to undertake the redevelopment of a portion of the Project
Property consisting of the Private Project Elements. Starwood is prepared to invest in the

redevelopment of the Project Property through its interest in the Developer. Redevelopment and
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Construction of the Private Project Elements require public participation in the form of the
Construction of the Public Project Elements.

The Project will significantly enhance the role of Worcester as a transit-oriented urban
center contributing to the economic develbpment and general welfare of the Commonwealth and
will stimulate employmenf and related opportunities for all residents of the City and the
Commonwealth. The Public Project Elements will serve the public interest by correcting the
public urban design errors of the past and connectihg downtown Worcester and the Project
Property with the intermodal transportation center at Union Station, the City’s Convention
Center and arena facilities and the Worcester Medical Center.

The Parking Garage will be constructed on the Project Property undemeath a portion of
the Private Project Elements and will requirg common footings, columns, building support
systems, access ways, elevators, and utility and conduit locations. qutions of the new public
streets and sidewalks, as well as the Plaza Parcel Improvements, will be constructed over the
Parking Garage and the Truck Tunnel located within the Project Property, and will also require
common support structures and waterproofing. »

As stated in the Special Legislation, public convenience, safety and necessity require that
the design and Construction of the Delegated Public Project Elements be accomplished by the
Architect and Contractor hired to ‘complete the design and Construction of the Private Project
Elements, and combining the design and Construction of the Delegated Public Project Elements
with the Private Project Elements will produce economies of scale and, likely, reduce
Construction and operational costs. For these reasons, and pursuant to the authority conferred by

the Special Legislation, the City is contracting with the Developer to design and Construct the
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Delegated Public Project Elements in accordance with the terms and conditions of this
Agreement.
AGREEMENT
NOW THEREFORE, in consideration of the mutual promises set forth in this Agreement,
and other good and valuabie consideration, the receipt and sufficiency of which are hereby

acknowledged, the Partiés hereto agree as follows.

ARTICLE1
DEFINITIONS

For the purposes of this Agreement, unless the context otherwise requires, each
capitalized term used in this Agreement and not otherwise defined in this Agreement shall have
the meanings specified in Exhibit C, “Definitions”, attached hereto. Exhibit numbers for all
other Exhibits attached hereto correspond to the Section of this Agreement in which such Exhibit
is first mentioned. The content of each exhibit, schedule, appendix or similar attachment hereto,
or referenced in this Agreément as being attached hereto, is hereby incorporated into ihis
Agreement as fully as if set forth within the body of this Agreement.

ARTICLE 2
PROJECT DESCRIPTION AND SCHEDULE

2.1.  Project Description. The Project consists of the Delegated Public Project Elements, the
Direct Public Project Elements, and the Private Project Elements, which are expected to be
constructed in three (3) Phases over approximately eight (8) years, as set forth in the

Development Program, attached hereto as Exhibit 2.1. As set forth in the Development Program,

each Phase is expected to include the following potential components:

(@) Phasel:
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(i) Building C (existing) - retrofitted, re-skinned, repositioned and re-tenanted

- Private Project Element.
(i)  Enabling Work - Public Project Element.
(iii)  Construction of the Parking Garage - Public Project Element.
(iv)  Construction of the Sitework - Public Project Element.

(v)  Building D (existing) - retrofitted, re-skinned, repositioned and re-tenanted

- Private Project Element.

(vi)  The two Trigger Buildings, which shall consist of any two of the
following three buildings: Building F (new) located over the Parking Garage - new residential
condominium with accessory retail; Building H (new) located over the existing basement of the
Mall, the Truck Tunnel and a portion of the Parking Garage - medical/clinical/commercial with -
accessory retail; or Building J (néw) — office/accessory retail/commercial - Private Project

Element.

(viy)  Building I (existing) - fetroﬁtted, re-skinned, repositioned and re-tenanted

- Private Project Element.

(viii) Building E (existing) - retrofitted, re-skinned, repositioned and re-tenanted

- Private Project Element.

(b)  Phase2:
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1) Building F, H, or J, if not included in Phase 1. In addition to, or in place
of, office/accessory retail/commercial uses, Building J may include housing if it is not a Trigger

Building - Private Project Element.
(ii)  Building K (new) - retail/housing/commercial - Private Project Element.
(iti)  Building L (new) - retail/housing/hotel - Private Project Element.
(c)  Phase3:

)] Building C (new) - housing/accessory retail/hotel/commercial - Private

Project Element.

The Private Project Elementé are expected to include a total of approximately 2.1 million
gross square feet, including the existing office buildings.
2.2. Private Project Elements. The Developer shali cause the Private Investment to be
provided to Construct the Private Project Elements. The Private Investment shall include all
Construction Costs incurred in the Construction of the Private Project Elements by: (a) the
Developer and any of its Affiliates, successors, successors in title, assignees, purchasers, or
ground lessees; and (b) the tenants or occupants of any portion of the Private Project Elements.
The City agrees that, if the Construction Costs for the Private Project Elements in Phase 1 equal
or exceed $470 million, the Developer shall have no obligation to Commence the Construction
of Phases 2 and 3 of the Private Project Elements. If the Construction Costs for the Private
Project Elements equal or exceed $470 million after the Developer has Commenced the
Construction of either Phase 2 or Phase 3, the Developer shall have no obligation to complete the

Construction of Phase 2 or Phase 3, as the case may be.
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2.3. Delegated Public Project Elements. The City shall provide the Public Investment and

the Developer shall Construct the Delegated Public Project Elements in accordance with Articles
3 and 4 hereof.

24. Direct Public Project Elements. The City shall, at its sole cost and expense, provide

and/or Construct the Direét Public Project Elements, including the modification and/or
narrowing of Worcester Center Boulevard. The City anticipates that modifications to Worcester
Center Boulevard and adjacent sidewalks, including streetscape, construction of sidewalks and
traffic mitigation improvements will be performed by MHD and will request that MHD complete
such work no later than completion of the Delegated Public Project Elements, and will use good
faith efforts to cooperate with MHD in its efforts to achieve that vgoal.

The Worcester Center Boulevard Sitework was previously part of the Delegated Public
Project Elements and, by agreement of the Parties, has been made part of the Direct Public
~ Project Elements. The Delegated Public Project Elements Budget will be reduced by an amount
to be agreed upon between the Parties as the Construction Costs of the Worcester Center
Boulevard Sitework once the séope of such work has been defined and bids for such work have
been obtained. |

In designing and Constructing the modifications to Worcester Center Boulevard, the City
agrees to consult reasonably with the Developer, take the Developer's input into consideration
and make reasonable efforts to incorporate the Developer’s requests ipto its plans for Worcester
Center Boulevard, and not make any changes to Worcester Center Boulevard that are
incompatible with the Approved Site Plan. The City shall use reasonable efforts to avoid
materially significant impacts to vehicular and pedestrian traffic to and from the Project Property.

If the respective traffic consultants for the Developer and the City agree that certain traffic

{Client Files\REA\304039\0001\DOC\00663811.DOC;15}



mitigation measures in addition to those recommended in that certain Traffic Impact Study by
Vanasse Associates dated F ebruary 2005 are advisable as a result of any changes that the City
makes to Worcester Center Boulevard, the City shall provide appropriate signage consistent with
the Development Program, and such addiﬁonal traffic mitigation measures, at its sole cost and
expense as part of the Diréct Public Project Elements. .

Notwithstanding the foregoing, if there is an Event of Default by the Developer and such -
Event of Default is not cured or resolved as provided in Sections 8.1 and 8.3, then the City shall
be excused from any further obligation to Construct the Direct Public Project Elements.

2.5. Schedule for Construction of Delegated Public Project Elements and Private Project

Elements. The estimated schedule for the Construction of the Delegated Public Project
Elements and the Private Project Elements is set forth in the Development Program. The
Construction of the Trigger Buildings shall Commence as soon as practical after (a) the
demolition of the areas necessary for the Construction of those buildings is completed, and (b) to
the extent applicable, the Construction of the portion of the Parking Garage that will provide |
support for each building has progressed to a point, in the reasonable judgment of the Developer,
that will allow Construction of the building above it. Demolition, as part of the Enabling Work,
may continue through the remainder of the existing improvements to be demolished as the
Construction of the Trigger Buildings commences and continues. Construction of the public
roadway portions of the Delegated Public Project Elements shall Commence as soon as practical,
in the reasonable judgment of the Developer, after the Construction of the portion of the Parking
Garage that will provide support for each roadway section is completed.

The Commencement and delivery dates set forth in the Development Program shall assist

“the Parties as a general planning guide with respect to the development of the Project. The
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Parties acknowledge that the Project is a large, complex development with numerous
components that will take several years to complete. The Parties acknowledge that market
conditions and other factors may require changes to the Development Program which may
include, but are not limited to, changes to (i) building designs and footprints in certain locations,
and (ii) the nature, size aﬁd scope of proposed uses. To the extent applicable, such changes shall
be subject to the requirements of the DIF Statute. The timing of the development and
Construction of buildings or improvements will be based on market fqrces and the Developer’s
ability to obtain leasing and financing commitmehts for the various components of the Project
which are acceptable to the Developer in its sole discretion. The Parties further acknowledge that
the Delegated Public Project Elements Budget, the budget for the Private Project Elements, the
Public Investment and the repayment of financing therefor presumes that Construction of the
Delegated Public Project Elements and the Private Project Elements will Commence and be
completed by certain dates and failure to meet such completion dates will have adverse financial
consequences for the City and the Developer. The parties further acknowledge that the
Delegated Public Project Elements Budget is based on the best available estimates, but may
change, due to time and market forces.

Prior to the Commencement of the Construction of the Parking Garage, the Developer
shall deliver to the City an updated scheduie for the completion of the Parking Garage, thé
Sitework and the Trigger Buildings, which shall provide for a one (1) year extension period, after
the anticipated date for Final Completion of each of the Trigger Buildings. The updated
schedule for Completion shall be subject to approval by the City, which approval shall not be
unreasonably withheld or delayed. The Developer’s failure to achieve Final Completion of any

of such Elements within the time periods set forth on such schedule, subject in each case to Force
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Majeure and applicable cure periods, shall constitute an Event of Default pursuant to Sections
8.1(c) and 8.1(d), subject to the provisions thereof. The time periods set forth in Developer’s
updated schedule for eompletion shall be extended for a period of time equal to the period of any
delays caused by the City’s failure to act Within any of the time periods required by this
Agreement. |

2.6.  Obligations of Worcester Renaissance Towers and Worcester Renaissance C&D.

The Office Buildings Parcels and Parcels C&D are included in the Invested Revenue District.
Neither Worcester Renaissance Towers, Worcester Renaissance C&D, nor any of their
respective successors who become owners of all or any portions of the Office Buildings Pareels
and Parcels C&D shall be liable for the obligations of the Developer under this Agreement to
Construct the Delegated Public Project Elements, but each of Worcester Renaissance Towers,
Worcester Renaissance C&D and any of their respective successors who become owners of all or
any portions of the Office Buildings Parcele and Parcels C&D shall be severally liable for the
obligations each such entity has under Section 7.8 of this Agreement with respect to the property
owned by such owner.

2.7.  Design Guidelines. The Developer and Worcester Renaissance C&D agree that the

design of the Delegated Public Project Elements and those Private Project Elements included in
Phase 1, plus Building J, shall be subject to review by the City pursuant to the Design Guidelines
to be prepared by Sasaki Associates, or another architect chosen by the City in its sole discretion,
Which Design Guidelines shall not be in force or effect unless and until approved in writing by
the Developer and the City, which approval shall not be unreasonably withheld. The Design
Guidelines shall only apply to the first building built on each of the development parcels in Phase

1 (including Parcels C&D), plus Building J, until a certificate of occupaney has been issued for
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the core and shell of such building, and thereafter, the Design Guidelines shall no longer apply to
such building nor to the development parcel upon which it is built. The Design Guidelines shall
not appl)" to the Office Buildings Parcels, or any of the buildings to be Constructed in Phases 2
and 3. The Developer and the City agree that the principles for the Design Guidelines shall be as
set forth on Exhibit 2.7. The Developer, Worcester Renaissance C&D, and the City agree that
the Design Guidelines shall not run with the land, nor burden the title to any portion of the
Project Property and that the Developer’s and Worcester Renaissance C&D’s only obligations
with respect to the Design Guidelines are as set forth in this Agreement. If the City causes the
Design Guidelines or pririciples, or any notice of the Design Guidelines or principles, to be
recorded at the Registry, the Design Guidelines and principles will terminate immediately and be
of no further force or effect. The Developer and Worcester Renaissance C&D shall each require
any immediate successor in title to any of the development parcels included in Phase 1, plus
Building J, (but specifically excluding mortgagees and other lenders), for which a certificate of
occupancy has not been issued as provided in this Section 2.7, to agree in writing (i) to comply
with the provisions of this Section 2.7 regarding review by the City of the design of the Project
Elements in accordance with the Design Guidelines, and (ii) that such successor in title shall
require any future successors in title to comply with the provisions of this Section 2.7 regarding
review by the City of the design of the Project Elements in accordance with the Dg:sign
Guidelines. The foregoing covenant shall be specifically enforceable by the City aéainst the
Developer énd Worcester Renaissance C&D, and any successors in title, as applicable, provided,
however, that upon any transfer of title by the Developer, Worcester Renaissance C&D, or any
successors in title in compliance with the foregoing covenant, none of the Developer, Worcester

Renaissance C&D, or any such successor in title shall have any further obligations or liability to

{Client Files\REA\304039\0001\DOC\00663811.DOC;15}
10



the City pursuant to this Section 2.7 with regard to the property so transferred so long as it
imposed in writing the design review obligations of this Section 2.7 on its immediate successor.

ARTICLE 3
CONSTRUCTION OF DELEGATED PUBLIC PROJECT ELEMENTS

3.1.  Developer’s Obligations. The Developer shall Construct the Delegated Public Project

Elements subject to, and in accordance with, the Development Program and the other terms and
conditions of this Agreement, provided, however, that the Developer’s obligation to Construct all
or any part of the DeIegated Public Project Elements is contingent upon the City paying for such
Construction in accordance with the terms and conditions of this Agreement. The Devel;)per
shall directly enter into and have the sole responsibility for all contracts éntered into by the
Developer for Construction of the Delegated Public Project Elements and all obligations under
such contracts, and the City shall not be liable for such contracts other than to make payments for
the Delegated Public Project Elements in accordance with this Agreement.

The Developer shall be responsible for sequencing the work on the Project, including, all
Private Project Elements and the Delegated Public Project Elements. Subject to the City
performing in accordance with the terms of this Agreefnent, the Developer shall cause the
Private Project Elements and the Delegated Public Project Elements to be diligently prosecuted
without undue delays,. but subject to Force Majeure, through to Final Completion. The
Developer shall provide the City and the Construction Program Manager with written notice in
accordance with the provisions of Section 9.6 of any Force Majeure event the Developer believes
excuses its untimely performance.

Subject to the terms of this Agreement and consistent with the Delegated Public Project
Elements Budget, the Approved Design, the Design Guidelines and the Development Program,

the Developer shall provide all services reasonably required to coordinate, manage and
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administer the Construction of the Delegated Public Project Elementé in order to deliver the
completed Delegated Public Pfoject Elements in accordance with the terms of this Agreement.

The City shall use good faith efforts to cooperate, reasonably accommodate and
coordinate all City initiated or controlled inspections, testing and review of the steel erection in
the Parking Garage and abbve the Parking Garage for the first Trigger Building to reasonably
minimize and avoid delay in proceeding from erection of steel in the Parking Garage to the
erection of steel for such Trigger Building.

The City, in exercising its rights under this Agreement, shall not unreasonably withhold
any required approval or consent in ordef for the Developer to proceed from the erection of steel
in the Parking Garage to the erection of steel in each of the Trigger Buildings above the Parking
Garage. It is understood, however, that the City’s agreement to not unreasonably withhold any
such approval or consent shall not apply to any decisions or approvals required of the City
Building Inspector or other City officials in th¢ conduct of their official duties required by
applicable laws and/or regulations. -

Subject to the prior approval of the City, which approval shall not be unreasonably
withheld or delayed, the Developer may (i) order the steel package for the Parking Garage and
the first Trigger Building while the Developer is in the process of obtaining GMP’s for each
structure, and (ii) Commence more nominal earthwork and concrete/rebar work, subject to then
predetermined written cancellation penalties for the City for such early release work on the
Parking Garage and for the Developer for such early release work on the first Trigger Building,
and the $750,000 cap set forth below. The City shall pay for the early release work that is
applicable to the Delegated Public Project Elements in accordance with Sections 4.10 through

4.12. If either the City or the Developer chooses to cancel its early release work, it may do so
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provided that if such termination is due to the GMP for the Parking Garage being unacceptable to
the City, then the City shall pay its own cancellation costs, plus all other early release work costs,
plus one-half of the Developer’s cancellation costs, not to exceed for all such items a maximum
aggregate cost to the City of $756,000 and if the termination is due to the GMP fdr the first
Trigger Building being uﬁacceptable to the Developer, then the Developer shall pay its own
cancellation costs, plus all other early release work costs, plus one-half of the City’s cancellation
costs, not to exceed for all such items a maximum aggregate cost to the Developer of $750,000.

3.2. Conditions Precedent to Developer’s Obligation to Construct the Delegated Public

Project Elements. The Developer shall not be required to Commence Construction of the

Delegated Public Project Elements pursuant to this Agreement until each of the following
conditions has been satisfied:

(@)  For the Enabling Work.

@) The Developer having received payment for all amounts then due from the
City for the First Disbursement and the Second Disbursement in accordance with Section 4.10;
and provided further, that the Developer shall not be required to Commence Construction of the
Enabling Work if (1) there has not been payment of any amount then due to the De§eloper from
the First Disbursement or the Second Disbursement, and (2) as a result of such non-payment, the

Developer would have the right to stop work, as provided in Section 4.10;

‘(1)  The Developer and the City having agreed upon an allocation of all
Documented Costs for those components of the Enabling Work that include Elemeﬂts from both
the Delegated Public Project Elements and the Private Project Elements, and, if Design
Development for the Parking Garage and the Sitework has been completed, the Developer and

the City having agreed, in general, upon such an allocation for the Construction of the Parking
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Gérage and the Sitework; provided further, however, that to the extent the Construction
Documents for the Parking Garage or for the Sitework require a further allocation due to new
items which arise during the design of the Construction Documents, the Parties agree to
cooperate in good faith to reasonably allocate such further items based on the same methodology
used in determining the geheral allocations agreed to at the time the Design Development was

completed; and

(iii)  No Event of Default by the City having occurred and continued beyond

the expiration of any applicable grace or cure periods.
(b)  For the Construction of the Parking Garage.

)] The satisfaction of each of the conditions set forth in Section 4.6(g) at the

times specified therein;

(i)  The Developer and the City having agreed upon an allocation of
Documented Costs for those components of the Parking Garage that include Elements from both

the Delegated Public Project Elements and the Private Project Elements;

(iii)  No Event of Default by the City having occurred and continued beyond

the expiration of any applicable grace or cure periods; and

(iv)  Ifrequested by the Developer, and subject to the reasonable approval of
the City, the City authorizing the Developer’s release of an early bid package for the steel for the
Parking Garage and the Commencement of nominal earthwork and concrete/rebar work, as set

forth in, and as limited by, Section 3.1.
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() For the Sitework.

(1) The satisfaction of each of the conditions set forth in Section 4.6(i) at the

times specified therein;

(i1) The:Developer and the City having agreed upon an allocation of
Documented Costs for those components of the Sitework that include Elements from both the

Delegated Public Project Elements and the Private Project Elements; and

(iii)  No Event of Default by the City having occurred and continued beyond

the expiration of any applicable grace or cure periods.

3.3.  Architects, Consultants and Contractors. The Developer shall:

(@)  Retain, upon terms acceptable to the Developer in its sole discretion, the services
of the Architect (which shall include the services of a structural engineer, a mechanical engineer
and a civil engineer), the Contractor for the Delegated Public Project Elements and the Project
Manager, to Construct the Delegated Public Project Elements. The City hereby approves the
Contractor as the general contractor and the Architect as the primary architect for the Delegated
Public Project Elements. The City shall have the right to review and reasonably approve, within
fifteen (15) days of delivery to the City by the Developer, the Developer’s contracts with the
Architect and the Contractor, and the Architect’s contracts with the structural, mechanical and
civil engineers, for the Delegated Public Project Elements with respect to scope, compliance with
law, total cost, Contractor’s fee, Change Order mark up and acknowledgement of the assignment
rights in Section 8.5. The Developer shall deliver to the City copies of payment and performancé
bonds provided by the Conﬁactor insuring the completion of the Delegéted Public Project

Elements, as required by the Special Legislation and this Agreement;
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(b)  provide the City with a list of the primary subcontractors for the Delegated Public
Project Elements, 'including a breakdown of the construction budget among such subcontractors;

and

| (©) cause the Delegated Public Project Elements to be consistent with the Approved

Design (including all amendments thereto) approved by the City pursuant to Section 3.5.

3.4. Construction Program Manager. The City shall retain a Construction Program
Manager chosen by the City in its sole discretion (and may replace the same in its sole
discretion). The Construction Program Manager retained by the City shall, initially, be Tishman
Construction Corporation of Massachusetts and any replacement shall be a reputable
construction management firm experienced in major public and private construction projects..
The Project Manager shall be the Developer’s direct liaison with the Construction Program
Manager and the Construction Program Manager shall designate one individual to be its direct
liaison with the Project Manager. The City shall provide the Construction Program Manager and
the Project Manager with copies of all notices, appeals, communications, plaﬁs, specifications,
and other materials required or permitted to be delivered or received pursuant to this Agreement.
The Constructipn Program Manager and the Project Manager shall be available at all reasonable
times to discuss and review the performance of the Developer and the City under this Agreement
and to attempt to resolve any disputes between ﬁem that may arise. The Project Manager shall
consult with the City and the Construction Program Manager on a reasonable on-going basis
with respect to the permitting, design and Construction of the Delegated Public Project Elements.
The Project Manager shall provide the Construction Program Manager with full access ét all

reasonable times to the Delegated Public Project Elements and to all information relating to, and
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to such individuals involved in, the Conétruction of the Delegated Public Project Elements as the
Construction Program Manager may reasonably request.

Within the time periods set forth in this Agreement, the Construction Program Manager
shall:

(@) attend meefings, at appropriate intervals, with the Project Manager, the Architect,
the Contractor and Co'nsultants, as necessary, to review draft plans, drawings and proposed

Change Orders;

(b)  review and comment on, for the City’s approval, the design and engineering of
the Delegated Public Project Elements submitted by the Developer, in accordance with

Section 3.5;

(c) based on an Application for Payment and supporting information submitted by the
Developer, review, comment on and if consistent with the terms of this Agreement, recommend
to the City approval of the amount of, and the allocation of, the Construction Costs to the
Delegated Public Project Elements and the Private Project Elements in accordance with Secfion

4.10;

(d  review, comment on and, if consistent with the terms of this Agreement, approve
each Application for Payment presented by the Developer for payment from the Construction
Amount, the Contingency Amount - City and the Contingency Amount - Developer within the
| time periods set forth in Sectioﬁs 4.10 through 4.14, provided that the Construction Program
Manager shall only approve Eligible Contingency Amounts for payment from the Contingency

Amount-City or the Contingency Amount - Developer in accordance with Sections 3.6 and 4.4;
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(e issue Certificates for Payment to the City for payment to the Developer from the
Construction Amount, the Contingency Amount-City or the Contingency Amount -Developer in

accordance with Sections 4.10 through 4.14; and

® review, comment on and, if consistent with the terms of this Agreement,
recommend to the City approval of all requested changes to the Approved Design and all other

Change Orders in accordance with Sections 3.5 and 3.6.

All decisions by the Project Manager and by the Construction Program Manager in the
perforrﬁancc of their duties pursuant to this Agreement shall be made in accordance with Section
9.5.

If the City replaces Tishman Construction as its Construction Program Manager, the City
will not be relieved from the obligations of the Construction Program Manager, as set forth
herein, until a replacement has been found and assumes those obligations.

3.5. Approval of Plans.

(a) Major Plan Approvals

Major Plan Approvals for each of the Enabling Work, the Parking Garage and the
Sitework shall be made in accordance with the following procedures.

@) Prior to the first submission of documents to the City, the Developer will
make a presentation to the City and the Construction Program Manager to explain the
Developer’s approach to developing the Project and its overall design. The presentation will be
held on the Project Property to allow the City, the Construction Program Manager and their
consultants to observe existing conditions and meet the Developer’s Consultants performing the

work. At the Commencement of the Enabling Work, the Developer shall also provide the
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Construction Program Manager with an estimated schedule of expected deliveries of the plans
and specifications for the Major Plan Approvals and shall periodically update the Construction
Program Manager about any changes in such delivery dates so the Construction Program
Manager can adequately plan for the required Plan review process by the Construction Program

Manager, its experts and the City.

(i1)  For each Major Plan Approval, the Developer will have its Consultants
issue for review by the City and the Construction Program Manager a set of design documents
appropriate and complete for the stage of design. Each submission .Awill contain civil,
geotechnical, structural, architectural, mechanical, electrical, plumbing and fire protection
documents appropriate for the stage of design. The Developer will provide four (4) sets for the
Construction Program Manager and four (4) sets for the City, which will be delivered to the
Construction Program Manager Representative. Drawings shall be at a scale appropriate to the
detail requested. Site plans shall be at 1” = 40°, drawings for the Enabling Work shall be at
1/16” scale and drawings for the Parkiﬁg Garége and the Sitework shall be at 1/8” scale. The
costs of each submission may be included as Documented Costs to be paid by the City in

accordance with Sections 4.10 through 4.12.

(iii)  Schematic Design Documents and Design Development Plans will be
reviewed at 100% of their respective design stage. Construction Documents will be reviewed at
approximately 80% of completed Construction Documents, and again at 100% of completed

Construction Documents, in accordance with subsection (b)(iii) below.

(iv)  The City and the Construction Program Manager will review the

applicable set of documents for a period of two (2) weeks from the date of submittal. At the end
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of week two (2), the Developer and its Consultants will make themselves available through a
scheduled conference call or meeting, in order to respond to any questions, or provide

clarifications requested by, the City and the Construction Program Manager.

(v)  Before the end of week three (3), the Construction Program Manager will
assemble all of its comments to the documents and submit them to the City in matrix form

identifying the drawing number and/or specification section.

(vi) - The City will meet with the Construction Program Manager to review
comments (if any) as needed, and within six (6) weeks from the date the design documents were
delivered to the Construction Program Manager Representative pursuant to subsection (ii) above,
the Construction Program Manager will provide either a written approval to the Developer, or
the combined written comments and requests of the Construction Program Manager and the City,
in electronic format, for changes to the design documents. Any comments and requested changes
shall be in matrix form, identifying the drawing number and specification section to which the

comment or requested change applies.

(vit) If comments or requested changes are made, the Developer will respond
with any questions or requests for clarifications it may have as quickly as reasonably possible,
but will endeavor to respond within no more than two (2) weeks after the Construction Program
Manager has provided Developer with written notification of comments and requested changes
pursuant to subséction (vi). During this time, the Construction Program Manager will provide

answers to questions and additional clarifications, as required, as quickly as reasonably possible.

(viii)) No later than four (4) weeks after receipt of the comments and requested

changes from the Construction Program Manager, but in any event prior to the next issuance of
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documents for review and approval, the Developer will provide a response to each comment and
requested change indicating how each item has been resolved, or the reasons why the requested
change has not been made. This response may be in writing, or by incorpofating the comment or
requested change into the design documents in which case a written list of where such

incorporated change may be found in the design documents shall be provided.

(1x)  Inthe event that the Construction Program Manager does not provide the
Developer with the written, electronic notice of comments and requested changes within the time
required by subsection (vi), the Developer will not be required to make any of the requested

changes or respond to any of the comments.
(b)  Review of Plans at Each Stage of Design:

(1) At the City’s option, and upon such direction in writing from the City, the
Developer and its Consultants shall stop design at the end of Schematic Design, until completion

of the review process described above.

(i)  Atthe end of Design Development, the Parties agree that design of
Construction Documents shall continue during the review process for Design Development. If
the City requires that changes be made to the Design Development Plans and specifications
(excluding any changés required by the City in connection with granting any Required Permits
for any portion of the Project), and only if such changes are not required to (i) address prior
errors or omissions in the plans or failure of the plans to comply with Applicable Law and
building code or (ii) conform Design Development Plans to the prior set of Approved Design
plans and specifications for the applicable Element of the Project, then thé City agrees to pay for

the re-design required by those changes to the plans and specifications that impact the Delegated
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Public Project Elements and/or the Private Project Elements, which shall be paid out of the
Contingency Amount - City or dther City funds if the Contingency Amount - City has been
expended. Similarly, if the Developer makes changes to the Private Project Elements plans and
specifications that require a change to the rDelegated Public Project Elements plans and
specifications (other than és a result of a change required by the City in connection with granting
any Required Permits for any portion of the Project), and the change is acceptable to the City, the
Developer will pay for the cost of the required modifications to the existing plans and
specifications for both the Delegated Public Project Elements and the Private Project Elements.
If a change to any Element is required by the City in connection with granting any Required
Permits for any portion of the Project, the City shall pay for all changes required to be made to
the Deiegated Public Project Elements and the Developer shall pay for all changes required to be

made to the Private Project Elements.

(iii)  The City and its consultants agree to review the Construction Documents
plans and specifications when they are approximately 80% complete, to submit comments and
reéuest changes in accordance with subsection 3.5(a), and to again review the Construction
Documents when they are 100% complete. Review of the Construction Documents when they
are 100% complete shall not require a full Major Plan Approval in accordance with subsection
3.5(a), but an abbreviated review in accordance with subsection 3.5(a)(iv) above to determine
whether the Developer has addressed the comments and requested changes by the Construction

Program Manager after reviewing the Construction Documents at 80% completion.
(iv)  The cost of the reviews by the Construction Program Manager on behalf

of the City pursuant to this Section 3.5 shall be borne by the City.
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3.6. Change Orders Change Orders are classified into three (3) categories: (a) minor Change
Orders, (b) major Change Orders, and (c) Emergencies. This Section identifies the i)rocedures
applicable to each category of Change Order.

(@) Minor Change Orders consist of all Change Orders which would increase the
GMP by less than $150,000, extend the Project Schedule by not more than fifteen (15) days, or

would reduce the amount of the GMP by any amount.

(b)  Major Change Orders consist of all Change Orders which would increase the
GMP by an amount equal to or greater than $150,000, or would extend the Project schedule by
more than fifteen (15) days, or which, in the opinion of the Developer and the Construction

Program Manager, warrants review as a Major Change Order for any other reason.

(c)  Inthe event of an Emergency, the Developer will only spend such funds as are
reasonably required to prevent or mitigate an Emergency until City approval can be obtained.
The Developer will notify the City of any such Emergency as soon as practicable, and provide
the City with all reasonable information regarding the funds expended by the Developer. All
such funds expended by the Developer will be reimbursed by the City to the Developer through

the payment approval process set forth in Section 4.10.

All requests for Change Orders shall first be submitted to the Architect, who shall opine
on whether the work is already included within the existing scope of the Construction
Documents, or, if not included, whether the requested change may be appropriately submitted as _
a Change Order requiring either an adjustment in price or in time because it constitutes a Net
Cost Overrun. All Change Orders approved by the Architect shall be submitted to the Developer

who shall, in turn, submit the Change Order to the Change Order Review Board. The Change
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Order Review Board shall be composed of one authorized representative of each of the
Construction Program Manager, the City, the Contractor, the Architect, and the Developer.

Change Orders shall be reviewed and approved or rejected in accordance with the
following procedures:

(d)  Minor Chahge Orders:

@) All requests for a Minor Change Order shall be processed promptly by the
Change Order Review Board, in accordance with the requirements described in this Section 3.6,
and a decision shall be made promptly, and in any event, within fifteen (15) days after the date

the applicable Minor Change Order request is delivered to the Change Order Review Board.

(i)  The Change Order Review Board shall meet within two (2) business days
after submission to review the Minor Change Order request, and shall approve or disapprove the
request in writing within the fifteen (15) day period. Approval or disapproval shall be by
unanimous vote of the Developer and the Construction Program Manager only (after consultation
with the City, which shall not extend the review and decision period), based on all then knoWn
circumstances and a written notice, stating the reasons for such approval or disapproval, shall be
prepared by the Developer and signed by the Developer and the Construction Program Manager
prior to the expiration of the fifteen (15) day period. If approved, a Minor Change Order
containing an approval number shall be prepared by the Contractor and signed anci issued l;y the
Developer and the Construction Program Manager prior to the expiration of the fifieen (15).day

period.

(iti)  After submission of a Minor Change Order request, if the Change Order

Review Board, by unanimous vote of the Developer and the Construction Program Manager only,
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reasonably determines that the scope of work should be aggregated with other required work,
and this increases the total amount of the requested Change Order to more than $150,000, or that
the scope of work warrants additional review, then the Change Order shall be reviewed as if it

had been originally submitted as a Major Change Order.
(e) Major Change Orders:

() All requests for a Major Change Order shall be processed promptly by the
Change Order Review Board in accordance with the requirements described in this Section 3.6,
and a decision shall be made promptly, and in any event, within thirty (30) days after the date the

applicable Major Change Order request is delivered to the Change Order Review Board.

(i)  The Change Order Review Board shall meet within two (2) business days
after submission to reviéw the Major Change Order request, and shall approve or disapprove the
request in writing within the thirty (30) day period. Approval or disapproval shall be by
unanimous vote of the Developer and the Construction Program Manager only (after consultation
with the City, which shall not extend the review and decision period), based on all then known
circumstances and a written notice, stating the reasons for such approval or disapproval, shall be
prepared by the Developer and signed by the Developer and the Construction Program Manager
prior to the expiration of the thirty (30) day period. If approved, a Major Change Order
containing an approval number shall be prepared by the Contractor and signed and issued by the
Developer and the Construction Program Manager prior to the expiration of the thirty (30) day

period.

® Provisions Applicable to All Change Orders:
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@) All Change Order requests shall be submitted on AIA Document G701.
Minor Change Orders shall be identified by the caption “Minor Change Order Request” and
Major Change Orders shall be identified by the caption “Major Change Order Request” and
Emergencies shall be identified by the caption “Emergency Change Order Request”. The
Developer shall deliver oné (1) set of each such Change Order request, together with the
Architect’s approval and any supporting information, to each member of the Change Order
Review Board. The Developer shall provide 2 copies of the Change Order request to the
Construction Program Manager and 2 copies to the City, all of which shall be delivered to the

Construction Program Manager Representative.

(i1))  All Change Orders requested by the City (unless required in connection
with the issuance of any Required Penﬁits, or to address prior errors or omissions, or failure of
the plans to comply with Applicable Law and Building code, or failure of the Construction of the
Delegated Public Project Elements to comply with the Approved Plans) shall be subject to the
approval of the Developer, which shall not be unreasonably withheld or delayed, taking into
account any material impacts on ahy of the Private Project Elements that might result from any
such Change Order and the extent to which such impacts will be ameliorated by the City. If the
City requests a Change Order, excluding any changes required by the City permitting authorities
in connection with granting any Required Permits for any portion of the Project, and only if such
changes are not required to (i) address prior errors or omissions or failure of the plans to comply
with Applicable Law and building code, or (ii) conform the work to the Approved Design plans
and specifications for the applicable Element of the Project, then the City shall pay for the
redesign required by such change to the plans and specifications for the Delegated Public Project

Elements and/or the Private Project Elements, as well as all increased costs, if any, of
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Construction of the portions of the Delegated Public Project Elements and/or the Private Project
Elements resulting from such change, which shall be paid out of the Contingency Amount - City
or other City funds if the Contingency Amount - City has been expended. Similarly, if the |
Developer requests a change to the Delegated Public Project Elements due to the design of the
Private Project Elements (6ther than as a result of a change required by the City permitting
authorities in connection with granting any Required Permits for any portion of the Project), then
the Developer shall pay for the redesign required by such change to the plans and specifications
for the Delegated Public Prbject Elements and/or the Private Project Eleménts, as well as all
increased costs, if any, of Construction of the Delegated Public Project Elements resulting from
such change. If a change to any Element is required by the City permitting authorities in
connection with grantingl any Required Permits for any portion of the Project, the City shall pay
for all changes required to be made to the Delegated Public Project Elemeﬂts, and the Developer

shall pay for all changes required to be made to the Private Prdject Eléments.

If a Change Order is requested by either the City or the Developer due to the impact on
the Delegated Public Project Elements from (1) Force Majeure, (2) items not appropriately
required of the Contractor under the contract documents, (3) changes in codes or unexpected or
novel interpretations of codes or Applicable Laws by cognizant legal authorities, (4) unforeseen
conditions, or (5) loss or damage not covered by insurance, then the City shall pay for the
redesign required by such change to the plans and specifications for the Delegated Public Project
Eléments, as well as all costs of Construction of the Delegated Public Project Elements resulting
from such change.

If a Change Order is requested by either the City or the Developer due to an error or

omission in either the design or Construction of either the Delegated Public Project Elements or
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the Private Project Elements, then the City shall pay for all changes required to be made to the
Delegated Public Project Elements and the Developer shall pay for all changes required to be
made to the Private Project Elements; provided that, if payments are made by the City pursuant
to this paragraph, the Developer shall pursﬁe a claim against the Architect, including a claim
under any applicable errofs and omissions insurance policy related to the design or Construction
of the Delegated Public Project Elements, or assign the Developer’s rights to such claim to the
City, as the City shall elect.

(iii)  As part of the review and negotiation of a requested Change Order, the
Developer shall provide the Construction Program Manager with all the cost and pricing data
used by the Contractor in computing the amount of the equitable adjustment and the Contractor
shall state in writing to the Developer and the City that, to the best of its knowledge and belief,
based upo-n information available to it at the time of such statement, the pricing data delivered to

the Developer by the Contractor was accurate, complete and current at the time it was given.

(iv)  Change Order adjustments in a GMP shall be determined according to one
of the following methods, or a combination thereof, as determined by the Developer and the

Construction Program Manager:

(a)  Fixed price basis, provided that the fixed price shall be inclusive of items
(c)(1) through (c)(4) below and shall be computed in accordance with those provisions.

(b)  Estimated lump sum basis to be adjusted in accordance with the contract
unit prices or other agreed upon unit prices provided that the unit prices shall be inclusive of all
Construction Costs related to such equitable adjustment.

(c)  Time and materials basis — to be subsequently adjusted on the basis of

actual costs based on (1) though (4) below:
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)

@)

€)

“4)

The cost at prevailing rates for direct labor, materials, supplies and
equipment, including costs of transportation and rental costs,
exclusive of hand tools;

Plus the cost of worker’s compensation insurance, liability

insurance, social security, the Commonwealth’s unemployment

compensation and all fringe benefits, including union benefits, all
applicable permit costs, and sales, use or similar taxes related to
the work;

Plus the applicable percefltage agreed to under the GMP for
overhead, superintendence and profit, which will be paid to the
Contractor and each tier of subcontractors performing the work
attributable to the Change Order. No fee shall be paid on
allowance items;

Plus actual direct premium cost of payment and performance
bonds requested of the Contractor, provided that there will be an
appropriate credit for premiums, if refundable, for a credit Change

Order.

(v)  Charges for the small tools known as “tools of the trade” are not to be

computed in the amount of the change.

(vi)  The Change Order Review Board, by vote of the Construction Program

Manager and the Developer, only, and in response to the Contractor’s request for a Change

Order may authorize a Change Order prior to approval of the actual adjustment, if any, in the

GMP or any adjustment in the Project schedule, on a “price and proceed” basis. If the requested
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Change Order provides for an adjustment to the GMP, the adjustment shall be determined using
one of the methods set forth in subsection (f)(iv) above, as determined by the Developer and the
Construction Prografn Manager or lacking agreement, then pursuant to the method in subsection
(H(iv)(c) above. Upon receipt of the authorization to proceed with the work described in the
requested Change Order, the Contractor shall promptly proceed with the change in the work
involved. The Contractor s!lall advise the Developer and the Construction Program Manager of
the Contractor’s agreement or disagreement with the method, if any, provided in the approved
Change Order for determining the adjustment in the GMP or contract time. The provisions of
subsection (f)(x)(b) below shall also apply. A Chahge Order signed by the Contractor shall
indicate the agreement of the Contractor to the terms of the Change Order, including adjustment
in the GMP, and/or contract time or the method for determining them. Such agreement shall be

effective immediately upon execution by the City and the Developer and shall be recorded as a

Change Order.

If the Contractor disagrees with the method for adjustment in the GMP, the method of the
adjustment shall be determined by the Architect on the basis of reasonable expenditures and
savings of those performing the work attributable to the change, including a reasonable
allowance for overhead and profit. For the purpdses of this provision, costs shall be limited to
those set forth in subsection (f)(iv)(c) above. Pending final determination of the total cost of
such Change Order, actual costs for such changes in the work shall be included in Applications
for Payment accompanied by the Change Order indicating the Parties’ agreement with part or all
of such costs. For any portion of such costs that remains in dispute, the Chahge Order Review
Board, by unanimous vote of the Developer and the Construction Program Manager only, shall

make an interim determination for purposes of monthly certification for payment for those costs
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and that determination of cost shall adjust the GMP on the same basis as a Change Order, subject
to the right of either Party to disagree and assert a claim pursuant to Section 4.17 of this -
Agreement. When the Devéloper and the Construction Program Manager reach written
agreement upon the adjustments to the GMP, such_agreement'shall be effective immediately and
shall be recorded by execﬁtion of an appropriate Change Order by the Developer and the City.
(vii)  When a Change Order requires the Developer to provide design services,
the Developef shall be compensated for such design services at the designer’s hourly rate for the
time of any principal or other employee of the designer employed for such work or any principal
of a Consultant to the designer set forth in the applicable design contract or otherwise indicated,
plus reimbursable costs and expenses at the rate set forth in such contract and if not so indicated,

at market rates.

(viii) No Change Order shall be issued with reservations of rights or other
conditions unless the Developer and the Construction Program Manager shall expressly approve
the same in writing prior to the issuance of the Change Order. Neither the Construction
Program Manager, nor Developer, shall be obligated to inform, or obtain consent of, any surety
for the Contractor’s performance (or for payments to be made by or to any Contractor) as to any
Change Order, and no Change Order shall relieve any such surety of its obligations, including

any obligations resulting from Change Orders.

(x)  No adjustment in the GMP shall be made unless such Change Order
results in changes in the scope, quality or function of the work as set forth in the previously
approved GMP contract documents and such change was not reasonably inferable from the intent

of the parties as set forth in the GMP contract documents.
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(x)

If the Construction Program Manager determines that certain work for

which the Developer has requested a Change Order under this Agreement does not represent a

change in work, the Developer may perform said work under protest and may follow the

procedures as described in Section 4.17 of this Agreement to resolve the dispute. Whenever the

Developer performs work under protest, the Developer shall comply with the following

subsections (a) and (b):

(@)

(b)

if the Developer claims compensation for a change not ordered as
aforesaid or for any damages sustained, the Developer shall, within thirty
(30) days after the Commencement of any such work or the sustaining of
any such damage, submit to the Construction Program Manager a written
statement of the nature of such work or damage sustained. Except in the
case of an Emergency, any work performed or damage sustained prior to
the time specified above, even though similar in character, will not be
considered as warranting compensation, it being clearly understood that
the Commencement of any such wérk or sustaining of any such damage
will be recognized only when and as submitted in writing in accordance
with this subsection.

Notwithstanding the foregoing, if for any work for which a Change Order
has been requested, which is to be performed on a time and materials or
price and proceed basis, there is a dispute as to the Developer’s right to an
adjustment to the GMP or the amount thereof and the aggregate value of
such disputed time and materials or price and proceed work, togethér with

any other then disputed time and materials or price and proceed work, has
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reached one (1%) percent of the then current GMP, the Contractor shall
not be required to perform and/or accept Change Order work on a time
and materials or price and proceed basis until such disputes are resolved so
that the value of all such remaining disputed time and materials or price
Iand.proceed work is less than 1%; provided, however, it is understood and
agreed that any payment matter resolved by mediation pursuant to Section
4.17(b) for which the City makes the payment required by such mediation
in accordance with Section 4.17(b)(vii) shall thereafter not be considered
in dispute for purposes of this provision.

(xi.) " The Architect will have authority to order miﬂor changes in the work not
involving adjustment in the GMP or extension of the contract time or material change in the
Approved Designs and not inconsistent with the intent of the GMP contract documenfs. Such
changes shail be effected by written‘Change Order signed by the Architect and shall be binding
on the Construction Program Manager, the City and the Developer, provided they are in
agreement that the work does not require an adjustment in the GMP or an extension of the

contract time or material change in the Approved Designs.

(xii)  Unless expressly reserved therein, an executed Change Order shall
constitute a final settlement of all matters relating to the change in the work which is the subject
of the Change Order, including, but not limited to, all direct and indirect costs associated with
such change, any adjustments to the GMP contract sum, and any and all adjustments to the

construction schedule.

Notwithstanding the foregoing provisions of this Section 3.6, no approval by the

Construction Program Manager shall be required for any change to the Approved Design which
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(a) will not result in a reduction in the quality of Construction; (b) is consistent in all material
respects with the design of the Delegated Public Project Elements and the Private Project
Elements, and the Design Guidelines; (c) does not cause the Delegated Public Project Elements
Budget to be exceeded in the aggregate; (d) does not require use of the Contingency Amount ~
City or Contingency Amoﬁnt - Developer to pay for such change unless such use of funds has
been previously approved; and (e) does not materially adversely affect the schedule of the work
on the Elements of the Project. All other changes shall require approval as provided herein.
3.7. Delays. Subject to Force Majeure, in the event the City causes an unreasonable delay:
(a) in achieving the milestones set forth in the Development Program by failing to
approve payments, plans and/or Change Orders as required by this Agreement, or by requiring
changes or modifications that constitute substantive or material changes from changes or

modifications previously made or requested by the City in accordance with Sections 3.5 or 3.6;

(b) by failing, within the time periods set forth in this Agreement, to respond to
changes or modifications which were the subject of previous requests by the City and which

have been responded to by the Developer in accordance with Sections 3.5 or 3.6;

(c) Dby failing or unreasonably delaying in providing the Developer with any required

information or response in accordance with Sections 3.5 or 3.6; or

(d) by failing, within the applicable time periods provided in Sections 4.10 through
4.14, to respond to any Application for Payment satisfying the requirements of this Agreement

for payment or to pay any Certificate for Payment;

then any such delay shall entitle the Developer to exercise any and all of its remedies pursuant to

this Agreement. The City shall be solely responsible for any additional Documented Costs
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incurred by the Developer, its Contractor, Architect and/or Consultants which arise as a result of
any such delay, which costs shall be paid out of the Contingency Amount - City.

3.8. Developer's Standard of Care. The Developer shall act in good faith and agrees to

perform its obligations hereunder in a commercially reasonable manner consistent with the
standard of professional cere that would be used by a commercial developer working on projects
of this size, scale and complexity and which include a public use. The Developer's relationship
to the City hereunder is that of an independent contractor, and neither the Developer nor the City
shall represent to any other person that the Developer’s relationship to the City hereunder is other
than that of an independent contractor. The Developer acknowledges and agrees that it shall be
responsible for performing all of the Developer’s duties and obligations hereunder,
notwithstanding any other activities or ventures of the Developer or its Affiliates. The
Developer shall devote sufficient attention and resources to accomplish its obligations under this
Agreement and with respect to the Project. The Developer shall use reasonable efforts to cause
its employees and contractors to fully and properly perform all necessary duties and obligations
with respect to the Project. The Developer may enter into a contract for services relating to the
Construction of the Delegated Public Project Elements with an Affiliate of the Developer;
provided, however, that any transaction with an Affiliate of the Developer shall be fully
disclesed in advance to the City and approved in writing by the City and shall be at current
market rates consistent with similar contracts entered into with third parties and negotiated on an
arms length basis. In no event shall any of the Public Investment be paid to reimburse any
internal costs for the Developer and its Affiliates, including, withouf limitation, salaries of or
fees to any of the Developer’s employees or principals and none of such costs shall constitute

Documented Costs. Notwithstanding the foregoing, the Parties acknowledge and agree that the
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Developer shall be paid a Project Management Fee for its services hereunder in the amount
indicated in the Delegated Public Project Elements Budget and that such fee shall constitute a
Documented Cost.

3.9. Construction Compliance. The Developer shall:

(a) provide the services described herein and use reasonable efforts to obtain
satisfactory performance from the Contractor, the Architect, the Consultants, and other parties

working on the Delegated Public Project Elements;

(b) contract with qualified Consultants for the testing of all soils, cement, concrete,
structural or reinforcing steel and any other material or equipment required to be tested under the

terms of contracts with Developer;

(c) use reasonable efforts to cause the Contractor to establish and maintain quality
control, testing and inspection procedures for all parts of the work being performed in the
Construction of the Delegated Public Project Elements and to report to the Construction Program

Manager and the Architect any particular work or material that fails to conform,;

(s)) use reasonable efforts to cause the Contractor (i) to establish, after submitting for
review and comment by the Construction Program Manager, safety and fire prevention programs

for the Project and (ii) to comply with such programs;

(e) use reasonable efforts to cause the Contractor and the Architect to comply with all

applicable insurance requirements set forth in this Agreement; and

® deliver to the City copies of 100% payment and 100% performance bonds

(naming the City as a dual obligee and otherwise in form and substance and issued by sureties
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reasonably acceptable to the City) provided by the Contractor with respect to the Delegated

Public Project Elements, as required by this Agreement and the Special Legislation.

3.10. Required Permits.

(a) The Developer shall obtain all Required Permits for the Construction of the
Delegated Public Project Elements, and shall provide the City with a copy of each before
begirining any work. The City shall cooperate with the Developer in obtaining or maintaining
any Required Permits, as the Developer may from time to time reasonably request, and the City
shall periodically review its construction permitting processes with the Developer in an effort to
identify potential permitting or inspection difficulties in connection with the Construction of the
Delegated Public Project Elements and to develop ways in which to expedite the issuance of
‘Required Permits and the performance of all inspections required by the City. The City shall
join with the Developer as co-applicant under any application for Required Permits for the
Delegated Public Project Elements, and the Developer and the City shall cooperate in good faith
to process the Required Permité, and perform inspections in a manner that will éxpedite the
Construction of the Delegated Public Project Elements. Nothing herein is intended to limit the

- Developer’s right to contest any Required Permits or any limitation or condition thereof.

(b) Subject to the terms of this Agreement, the City shall cooperate with the
Developer to facilitate the processing of such plans, permit applications and easements for the

benefit of public utilities as are necessary for the Construction of the Project.

(c)  Notwithstanding anything in this Agreement to the contrary, nothing contained in
this Agreement shall in any way stop, limit or impair the City from exercising or performing any

regulatory, policing, legislative, governmental or other powers or functions with respect to the
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Project or otherwise, including, by way of illustration but not limitation, inspection of the Project
in the performance of such functions. Nor shall anything in this Agreement constitute or imply
approval or special handling and/or consideration for or exemption from any permit by the
planning, zoning or regulatory authorities of the City, and the Developer shall be required to
comply with all procedure§ and requirements applicable to the Project that wohld also be

applicable to similar development projects in the City.

(d  The Developer is not aware of any licenses that either it or any of its employees
are requiredv to obtain in order to perform in accordance with this Agreement. If, at any time
during the term of this Agreement, the Developer becomes aware _that any such licenses are
required, it and/or its employees, as applicable, shall pr(;perly obtain all such licenses and

maintain them throughout the remainder of the term of this Agreement.

3.11. Permit Fees. Pursuant to the Permit Fees Reduction Ordinance, all Permit Fees shall be
aggregated and capped at $2 million. The Developer will make an initial Permit Fees Payment
of $250,000 to the City on the date that the First Disbursement is paid by the City to the
Developer; a second Permit Fees Payment of $750,000 on the earlier of June 15, 2008 or the
Commencement of the Enabling Work; and a third Permit Fees Payment of $1 million on the
earlier of June 15, 2009, or the Commencement of the Construction of the Parking Garage. The
Developer shall not be obligated to make the second or third Permit Fees Payment Ahereundclar if,
on or before the date such payment is due, it has given a termination notice to the City pursuant
to Section 4.18. If as a result of such a termination, the Enabling Work does not Commence, the
City will refund to the Developer the initial and second Permit Fees Payments, not later than
thirty (30) days after receipt of written notice from the Developer (i) that the Enabling Work will

not Commence and (ii) of termination of this Agreement pursuant to Section 4.18; provided,
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however, that the City may deduct from the initial Permit Fees payment the actual costs incurred
by the City for direct personnel expenses, excluding legal expenses. Subject to the provisions of
the Permit Fees Reduction Ordinance, the Permit Fees shall apply to all Required Permits,
including, but not limited to, those Required Permits set forth on Exhibit 3.11 attached hereto
and all costs for inspectioﬁ and certificates of occupancy. All other terms and conditions of the
Permit Fees Reduction Ordinance shall apply to the Construction of the Private Project Elements
and the Delegated Public Project Elements. The applicability of the Permit Fees Reduction
Ordinance with respect to each tenantable or saleable space within the Project (not including core
and shell space) shall expire upon the date of issuance of the first permit for use and occupancy
for such tenantable or saleable space _and shall expire with respect to the Project Property, in its
entirety, on June 30, 2016.

3.12. Insurance. The Developer shall cause, as applicable, the Contractor, the Architect, the
civil engineer, the structural engineer and the mechanical engineer to procure and maintain the
following insurance in connection with the Coﬁstruction of the Delegated Public Project
Elements:

(@  The Developer shall procure and maintain all Risk Builders Risk Insurance with
limits equal to one hundred percent (100%) of the completed value of the Delegated Public
Project Elements on a “replacement cost” basis. Such insurance shall include the perils of fire,
extended coverage, theft, vandalism, malicious mischief, collapse, difference in condition and
earthquake. The initial policy limits shall be established prior to the Commencement of the
Enabling Work with the prior approval of the City, which shall not be unreasonably withheld or

delayed, and thereafter shall be adjusted prior to the Commencement of Construction of each
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Element of the Delegated Public Project Elements with the prior approval of the City, not

unreasonably withheld or delayed.

The Contractor, the Architect, the civil engineer, the structural engineer and the
rnéchanical engineer shall each procure and maintain the insurance set forth in subsections (b),
(¢), (e) and (f), and the Developer shall procure and maintain the insurance set forth in subsection
(b).

(b)  Commercial General Liability coverage insurance with minimum limits (unless
waived in writing by the City and the Developer) of: $1 million eaéh occurrence; $2 million
aggregate; $2 million completed operations; $1 million personal injury; $500,000 medical

payments; and $100,000 fire legal liability;
(c) Statutory workers compensation coverage, as follows:

Coverage A - Statutory
Coverage States: MA

Coverage B - Employers Liability

$500,000 each accident BI by accident

$500,000 policy limit BI by disease

$500,000 each employee BI by disease

(d)  The Architect shall procure and maintain professional liability insurance for all

architects and its consultants on a claims made basis expiring no sooner than three (3) years after
Final Completion of the Delegated Public Project Elemenfs, with coverage of not less than $1
million and shall include coverage of the Developer’s indemnity of the City pursuant to

Section 7.3 and shall contain an endorsement to the effect that no act or omission of the insureds

shall affect the obligation of the insurer to pay the full amount of any loss sustained;
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(e) Automobile liability insurance on an occurrence basis for bodily injury, including
death, property damage and personal injury, with a limit of $1 million per occurrence. The
policy shall provide coverage for owned, non-owned and hired autos and contain an additional

insured endorsement in favor of the City and all of its authorized representatives; and

H Umbrella liability insurance with a limit of $10 million per occurrence for the
Contractor and each primary subcontractor and a limit of $5 million per occurrence for the
Architect and each sub-subcontractor and annual aggregate underwritten on a “following form”
basis to apply in excess of all primary liability coverages and naming the City as an additional

insured.

All of the above-prescribed insurance shall (i) be procured from financially sound and
reputable insurers qualified to transact business in the Commonwealth, (ii) be in such form and
with such provisions as are generally considered standard provisions for the type of insurance
involved, (iii) be evidenced by certificates of insurance delivered to the Developer and the City
upon the issuance of any policies (and subsequent changes in such policies), (iv) name the City
as an additional insured (on liability policies, except workers compensation) or a loss payee (oﬁ
property policies); |

If the insurance policies maintained by Developer require a deductible payment by
Developer, each such deductible payment shall be reasonable for the corresponding policy and
coverage and shall be reasonably acceptable to the City.

At Developer’s election, the insurance to be maintained pursuant to this Section 3.12 may
be provided under an Owner Controlled Insurance Program (“OCIP”) obtained by the Developer,
provided that the OCIP coverages are equivalent to or not less than the coverages specified in
this Section.
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3.13. Condemnation; Casualty. If prior to Final Completion of all Elements of the Delegated

Public Project Elements there shall be a taking by eminent domain of substantially all of the
portion of the Project Property on which the Delegated Public Project Elements are to be
constructed, or which would materially impede access thereto, this Agreement shall terminate
and the Parties hereto shall be released and relieved of all further obligations and liability
hereunder except for the indemnification obligations set forth in Sections 7.3 and 7.4 hereunder.
If less than substantially all of the property described in the immediately preceding sentence is
taken by eminent domain and, if, in the reasonable judgment of both Parties, the portion of the
property remaining is sufficient to continue to develop the Delegated Public Project Elements
and the Private Project Elements, this Agreement shall terminate as to the portion of the property
so taken. If, in the reasonable judgment of both Parties, the portion of the property remaining is
not sufficient for the development of the Delegated Public Project Elements and the Private
Project Elements, this Agreement shall terminate and the Parties hereto shall be releqsed and
relieved of all liability hereunder except for the indemnification obligations hereunder. In either
case, the City shall settle any taking award applicable to the Delegated Public Project Elements,
and shall be entitled to receive and retain any proceeds from such taking, with respect to any
property owned by the City pursuant to the Order of Taking.

From the date that Construction of the Parking Garage Commences until Final
Completion of all the Delegated Public Project Elements, all insurance proceeds payable with
respect to damage or destruction of the Delegated Public Project Elements shall be payable to the
City, subject to the terms of this Section 3.13 and the Parking Garage Lease. In the event of the
damage or destruction of the Delegated Public Project Elements (or any portion thereof) by fire

or other casualty prior to Final Completion, the Developer shall restore or repair the damaged or

{Client Files\REA\304039\0001\DOC\00663811.DOC;15}
42



//Q\

destroyed Element, provided, however, that the Developer’s obligation to restore or repair shall
be limited to the amount of funds made available to the Developer by the City and shall be
contingent on the City paying such funds to the Developer in accordance with this Agreement.
Subject to the terms of this Agreement with respect to disbursements of any portion of the
Construction Amount for fhe Delegated Public Project Elements, the City shall make any
insurance proceeds and the unspent portion of the Construction Amount available to the
Developer for such repairs or restoration.

Notwithstanding the foregoing, if there is a casualty during the Construction of the
Parking Garage or the Plaza Parcel Improvements, as lbng as (i) the Written Commitment for the
first Trigger Building remains in effect with applicable conditions satisfied and is reasonably

expected by the Developer to remain in effect notwithstanding any delays from such casualty and —

- rebuilding, and (ii) there are no existing Developer Events of Default, any insurance proceeds

paid to the City as a result of such casualty will be released by the City to the Developer to repair
or restore such damage on a monthly basis to pay for Documented Costs in accordance with the
terms of this Agreement. After the Final Completion of the Parking Garage, all insurance
proceeds payable with respect to damage or destruction of the Parking Garage shall be applied as
provided in the Parking Garage Lease.

Subject to the terms of the Parking Garage Lease, following Final Completioﬂ of all of
the Delegated Public Project Elements and Final Payment to the Developer, or the termination of
this Agreement, the City may apply any casualty proceeds to the repair or restoration of the
Delegated Public Project Elements or retain such proceeds, as the City determines in its sole

discretion.
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3.14. Reporting Requirements. The Developer shall report to the City and the Construction

Program Manager promptly upon discovering that the cost of any category of work for any
portion of the Delegated Public Project Elements is reasonably likely to exceed the amount
allocated for such item in the Delegated Public Project Elements Budget. The Developer shall
report to the City and the Construction Program Manager promptly any material problems with
the Delegated Public Project Elements of which it has actual knowledge, including, but not
limited to, failure to comply in any material respect with the Approved Design and the
Development Program'or work not being carried out in a good andv workmanlike manner in
accordance with approved Construction Documents. The Developer shall advise the City of any
legal action commenced in connection with or arising out of the development and Construction
of theAProject, and shall thereafter keep the City apprised of any material developments with
respect to such legal action.

Within ten (10) days after the end of each month, the Developer shall furnish the City and
the Construction Program Manager with a Project status report providing the following
information on the progress of the Delegated Public Project Elements: (a) general cbmpliance
with the Approved Design and the Development Program; (b) the number and amount of any
Change Orders and identifying any key action items needing to be addressed by the Developer
and/or the City over the forthcoming thirty (30) day period; and (c) any additional documents or
information that the City or the Construction Program Manager may reasonably request. The
monthly project status reports shéll also include a proposed updated Delegated Public Project
Elements Budget and any proposed amendments to the Approved Design comparing (a) actual
dollars expended and remaining costs for the Delegated Public Project Elex.nents to the approved

Delegated Public Project Elements Budget, (b) the actual time expended and work completed
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and expected date of completion to the Development Program, and (c) the existing design and
proposed modifications to the Design Development Plans

3.15. Inspection. For purposes of the administration of this Agreement and not in derogation
or expansion of the authority of agents of Vthe City responsible for the enforcement 6f permit
conditions or building, coﬁstruction, health or safety statufes, codes, ordinances and regulations,
upon prior notice to the Developer that is reasonable under the circumstances, the City, its
authorized representatives and the Construction Program Manager shall have the right to inspect
the Delegated Public Project Elements, provided that such inspections shall not unreasonably
interfere with the operations of the Developer or the Contractor. |

3.16. Books and Records; Audit Right. The Develeoper shall use commercially reasonable

efforts to keep full and detailed books and records and exercise such controls as may be
necessary for proper management of the Construction of the Delegated Public Project Elements.
All such books and records shall be conditionalIy assigned to the City such that, if this
Agreement is terminated by the City upon an Event of Default by the Developer, such books and
records shall become the property of the City. At reasonable times and upon reasonable prior
nétice to the Developer, the City and the Construction Program Manager shall have access to
such records and upon request, copies of any requested records shall be furnished to the City, at
the City’s sole cost and expense. Upon five (5) days’ prior notice to the Project Manager, the
City and the Construction Program Manager and any independent, certified public accounting
flrm shall be afforded reasonable access to, and shall be permitted, to audit, examine, and copy,
at reasonable times, all records pertaining to the Construction of the Delegated Public Project
Elements. Upon reasonable prior notice, the Developer agrees to provide up to a total of 10

hours of time by its employees to assist the City with its audit of the Delegated Public Project
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Elements. In no event will the City’s use of the Developer’s employees’ time in any one day
exceed one and a half hours. The City will promptly reimburse the Developer for any of its
employees’ time used by the City in excess of the daily and/or total limits set forth in this Section,
as well as all out of pocket expenses incurred by the Developer in connection with the City’s
audit. If any audit reveal‘s.overpayment to Developer in any aggregate amount greater than ten
percent (10%) of the Construction Amount, Developer shall pay the reasonable costs of such
audit; otherwise, the cost of such audit shall be paid by the City. The amount of any
overpayment disclosed by such audit shall be promptly reimbursed by the Developer to the City

and the amount of any underpayment shall be promptly paid by the City to the Developer.

3.17. Minority, Low Income, and Women Recruitment. The Developer shall commit to a
minimum goal that twenty percent (20%) of the workforce employed to physically construct (as
opposéd to design, engineering, development, permitting and procurement) the Delegated Public
Project Elements and the Privaté Project Elements shall include individuals who are low-income,
female or minority Worcester County residents or any combination thereof, and shall further
commit to a goal of utilizing bona-fide minority firms qualified by the State Office of Minority
apd Women Business Assistance (SOMWBA) or a local certifying agency for at least twenty
percent (20%) of the total value of the contracts and subcontracts awarded by the Developer to
build the Delegated Public Project Elements and the Private Project Elements. The Developer
shall submit to the City Manager a written plan setting forth action steps that it will be taking
toward such goals and provide written reports monthly to the City through the Construction
Program Manager describing the action steps inlthe Develpper’s plan that have been taken,

including status and timelines, and the level of the goals that have been achieved. The

Developer’s obligations to submit a written plan and provide monthly reports set forth in the
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previous sentence shall be enforceable in accordance with Section 8.1(¢) of this Agreement.
Notwithstanding the foregoing, in no event shall the Developer’s failure to achieve any of the
goals set forth in this Section 3.17 constitute an Event of Default under this Agreement. With_
regard to the Delegated Public Project Elements, the Developer shall (a) cause the Contractor
(and its subcontractors) to nomply with Sections 26 through 27F, inclusive, of Chapter 149 of the
General Laws relating to prevailing wages, and (b) cause the Contractor and all of its
subcontractors to comply with the Responsible Employer Ordinance. The Developer shall not
discriminate against any employee, contractor, subcontractor or applicant for employment
because of race, color, creed, national origin, age or sex.

_ARTICLE 4

FUNDING FOR AND PAYMENTS WITH RESPECT TO THE DELEGATED PUBLIC
PROJECT ELEMENTS

4.1. Delegated Public Project Elements Budget. The Delegated Public Project Elements

Budget is attached hereto, as Exhibit 4.1 gé_[. The City shall not be obligated to pay for any item

‘which is not a Documented Cost and is not included in the Delegated Public Project Elements

Budget, except for Eligible Contingency Amounts and items contained in an approved Change
Order.

The Parties agree that the Delegated Public Project Elements Budget will include the cost
of all parking control equipment for the operation of the Parking Garaée, but excluding certain
operational equipment as set forth in Exhibit 4.1(b), and supplies. Operational equipment and
supplies for the operation of the Parking Garage, which shall be provided and paid for through
the management agreement for the Parking Garage, and costs shall be allocated between the
Parties, as set forth in the Parking Garage Operating and‘ Allocation Agreement and as further

adjusted by agreement of the Parties if a third garage is allowed to share in any such equipment

- and supplies.
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4.2. Public Investment

(a) District Improvement Financing. The DIF Approval has created an Invested
Revenue District consisting of the Project Prpperty. Pursuant to the DIF Approval, the City
agrees to raise and expend the Public Investment to Construct the Delegated Public Project
Elements in accordance with the terms of this Agreement and the Sources and Uses Statement
attached hereto as Exhibit 4.2. The City shall raise such amounts in such manner as it
determines in its sole discretion, including through the sale of DIF Bonds. The City agrees to
cooperate with the Developer in seeking any necessary amendments to the DIF Approval, subject

to any required approval by the City Council and any required approval by the Commonwealth.

(b)  State Funding. The City agrees to use diligent efforts to obtain State Funding in
the amount of $25 million to pay for a portion of the Construction Costs for the Public Project
Elements. Failure to obtain all or a portion of the State Funding shall not relieve the City of its
obligation to provide the Public Investment for the Construction of the Delegated Public Project
Elements subject to the terms of this Agreement. The City reserves the right, if constraints
imposed on all or any portion of State Funding prohibit application of such funds to the
Construction of the Delegated Public Project Elements, to apply such State Funding to the Direct
Public Project Elements. The City agrees to use good faith efforts to apply any State Funding
and federal funding received by it to Construction Costs for the Delegated Public Project
Elements before City or Developer funds are expended in order to mitigate debt service on the
DIF Bonds and expenditures from the Contingency Amount - City, the Contingency Amount -
Developer and the Developer’s Debt Service LOC, Revenue Target Shortfall LOC and Default
LOC, and, to that end, the City may apply any State Funding to repay any bond anticipation

notes issued by the City prior to the issuance of long term bonds pursuant to the DIF Statute.
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4.3. Construction Funds. The City shall provide up to the Construction Amount to pay for

the Documented Costs of Construction of the Delegated Public Project Elements. Subject to any
preconditions herein for the release of such funds, the City shall disburse the Construction
Amount in accordance with the procedures set forth in Sections 4.10 through 4.14. In no event
shall any portion of the Cénstruction Amount or any Contingency Amount be used to pay for any
portion of the Direct Public Project Elements, or for any other cost or expense other than the
Construction of the Delegated Public Project Elements, provided, however, that any balance of
the Construction Amount remaining after Final Completion of all of the Delegated Public Project
Elements, Final Payment to the Developer and reimbursement to the Developer pursuant to
Section 4.7(a)(i), may be used by the City as it determines in its sole discretion. |

4.4. Contingency Amounts. The City shall make the Contingency Amount — City available

from the Public Investment to pay for Eligible Contingency Amounts. Subject to the provisions
of Section 4.7(a), if the Contingency Amount — City is exhausted, Net Cost Overruns shall be
paid from the Contingency Amount — Developer. At any time that either the City or the
Developer reasonably believes that Net Cost Overruns will eventually exhaust the Contingency
Amount-City and the Contingency Amount - Developer, then such Party shali notify the other
Party in writing with an explanation of the reasons therefor. In the event that such notice is
given by one of the Parties, the City aﬁd the Developer agree to use reasonably diligent efforts to
seek additional funding in amounts sufficient to complete the Construction of the Delegated
Public Project Elements.

Except for disbursements from the Contingency Fund - Developer in accordance with the
terms of this Agreement, the Developer shall have no obligation to contribute to the Construction

Costs of the Delegated Public Project Elements. Except for disbursements from the Coﬁstruction
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Amount and Contingency Fund - City in accordance with the terms of this agreement, the City
shall have no obligation to contribute to the Construction Costs of the Delegated Public Project
Elements. -

4.5. Conditions Precedent to Payment. The City’s obligation to make disbursements from

the Construction Amount, ihe Contingency Amount - City and the Contingency Amount -
Developer to pay the Developer for the Construction of the Delegated Public Project Elements
shall be subject to the prior satisfaction of the following conditions: (a) no Event of Default by
the Developer has occurred and has continued beyond the expiration of any applicable grace and
cure period or appeal period as set forth in Sections 8.1 and 8.3, and (b) the Developer has
complied with the procedures for payment set forth in Sections 4.10 through 4.14. The City shall
have the right at any time in its sole discretion to waivé the satisfaction of either or both of the
foregoing conditions and to make such disbursements to pay for the Construction of the

Delegated Public Project Elements.

4.6.  Disbursements for Construction of the Delegated Public Project Elements. Subject
to the provisions of Section 4.5, the City shall make disbursements from the Construction
Amount, the Contingency Amount - City and the Contingency Amount - Developer for the
Construction of the Delegated Public Project Elements in accordance with the procedures set
forth in Sections 4.10 through 4.14 as follows:

(a) First Disbursement - to pay for all Documented Costs up to $10 million incurred

in the Construction of the Delegated Public Project Elements prior to the first Application for

Payment.

(b)  The First Disbursement shall be made upon the satisfaction of the following
conditions:
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@A) the approval of the DIF Application by the City and the EACC, which

condition the Parties agree has been satisfied;
(ii)  the enactment into law of the Special Legislation;

(ii1) the Commencement of the reconstruction of approximately 165,000
square feet of retail and restaurant space with approximately 25,000 square feet of space for a

live theatre in Buildings C and D, which condition the Parties agree has been satisfied;
(iv)  the initial sale by the City of DIF Bonds for the Project;

(v)  the presentment by the Developer to the City of a title report showing all
persons who would have been entitled to damages by reason of the Order of Taking, together
with legally bindihg indemnifications, or waivers, with respect to any right to damages beyond
that which is provided in this Agreement from all such persons entitled thereto under
Massachusetts General Laws, Chapter 79, Section 7A, each in form and substance reasonably

acceptable to the City;

(vi)  the Developer being fully prepared, without condition, to convey to the
City (and simultaneously with the payment of the First Disbursement, completing such

conveyance) the Vacuum Cleaner Parcel, as provided in this Agreement;

(vii) the Developer being fully prepared without condition to enter into (and
simultaneously with payment of the First Disbursement entering into (a) the Termination of
Ramp and Tunnel Agreements, (b) the Truck Tunnel Service Entrance Easement Agreement, and

(c) the Sidewalk Easement Agreement, all as provided in this Agreement;
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(viil) the Developer being fully prepared, without condition, to execute and
deliver to the City (and simultaneously with payment of the First Disbursement, executing and

delivering to the City) the Use Restrictions, as provided in this Agreement; and

(ix)  the contract or contracts with the Architect, including thereunder the
services of the civil engineer, the structural engineer and the mechanical engineer, that is
required to be approved by the City as provided in Section 3.3 shall have been so approved by

the City pursuant to Section 3.3 and delivered to the City by the Develbper.

Upon the satisfaction of the foregoing conditions, the City shall- pay the Developer the
First Disbursement for all Documented Costs incurred in the Construction of the Delegated
Public Project Elements from June 14, 2004 through the date of the first Application for Payment
(including pre-acquisition environmental site assessment work estimated to Be approximately
$116,000.00) up to $10 million, in accordance with the procedures set forth in Sections 4.10
through 4.12. The parties acknowledge that the City authorized the Construction Program
Manager to begin its review of the Developer’s Application for Payment for the First |
Disbursement prior to the satisfaction of the foregoing conditions. The Developer may submit
multiple Applications for Payment for the First Disbursement but the first payment by the City
pursuant to any of such Applications for Payment shall be considered the First Disbursement for
purposes of this Agreement. The City shall pay the Developer the First Disbursement within
thirty (30) days from the City’s receipt of the Certificate for Payment for the First Disbursement
and the City shall promptly record the Order of Taking upbn the payment of the First
Disbursement to the Developer.

(c) Second Disbursement - periodic disbursements from the balance, if any, of the

$10 million referred to in subsection 4.6(a) for all design and design related Documented Costs
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for the Delegated Public Project Elements incurred during the period between the First
Disbursement and the Enabling Disbursement. Following the First Disbursement, the Second
Disbursement may be made at any time prior to the Enabling Disbursement, in accordance with
the procedures set forth in Sections 4.10 through 4.12. The total amount of all disbursements for

the First Disbursement and the Second Disbursement shall not exceed $10 million.

(d) Enabling Disbursement - monthly disbursements to pay for all Documented Costs

incurred for the Enabling Work.

(e) The Enabling Disbursement shall be made upon the satisfaction of the following

conditions:

)] delivery by the Developer to the City of the Written Commitments for the
Trigger Buildings, with a lease agreement and/or a build to suit agreement containing terms that
will satisfy the debt service coverage ratio requirements of any construction lender and/or equity
investor together with a letter from the Developer to the City confirming in writing that the
Developer’s cost estimates for each Trigger Building is within ten percent (10%) of the price
requirements of the lease and/or build to suit agreement, the construction financing commitment

and the equity investment commitment pertaining to the cost of constructing each such building;

(i)  execution and delivery by the Developer or Developer’s Affiliate of the

Parking Garage Lease, a Notice of Lease, and the Vertical and Horizontal Easement Agreément;

(ii1)  execution and delivery by the Developer or Developer’s Affiliate of the

Parking Garage Operating and Allocation Agreement;
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(iv)  the approval by the City pursuant to Section 3.5 of 100% Construction

Documents for the Enabling Work;

(v)  anexecuted and delivered GMP for the Construction of the Enabling
Work, in the form of the contract approved by the City pursuant to Section 3.3, upon terms and

conditions acceptable to the Developer in its sole discretion;

(vi)  the issuance by the Developer of notices to proceed to the Contractor

performing the Enabling Work;

(vii) all issues with regard to TIF’s for either of the Trigger Buildings being
resolved through negotiation between the Developer and the City and such TIF’s being approved

by the City Council;

(viii) the Debt Service LOC and the Contingency Amount LOC (pursuant to

Section 4.7(a)) shall have been posted with the City;

(ix)  all Required Permits for the Enabling Work shall have been obtained by

the Developer;

(x)  updated written cost estimates from the Developer for the Construction of
the Parking Garage and the Sitework, based upon the best information available to the Developer
at that time, that indicate, to the reasonable satisfaction of the Developer and the City, that there
will be sufficient funds remaining in the Construction Amount, the Contingency Amount - City
and the Contingency Amount - Developer to pay for the Construction Costs of the Parking
Garage and the Sitework, after deducting the amount of the GMP, and all other estimated

Construction Costs, for the Enabling Work, or, at the mutual election of the City and the
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Developer, that any additional amount necessary to pay for the Construction Costs of the Parking

Garage and the Sitework can be paid from other funds; and

(xi) any contract with the Architect for services in connection with the
Enabling Work, including thereunder, the services of the civil engineer, the structural engineer
and the mechanical engineer, if applicable, not included in contracts with the Architect
previously approved by the City as provided in Section 3.3 shall have been so approved by the

City pursuant to Section 3.3and delivered to the City by the Developer.

Upon the satisfaction of the foregoing conditions, the City shall thereafter pay to the
Developer on a monthly basis all Documented Costs for the Construction of the Enabling Work
and the early release work (if such early release work is agreed to, and as capped at $750,000.00,
all as set forth in Section 3.1) in accordance with the procedures set forth in Sections 4.10

through 4.14.

§3) Parking Garage Disbursement - monthly disbursements to pay for all Documented

Costs incurred for the Construction of the Parking Garage.

(g)  The Parking Garage Disbursement shall be made upon the satisfaction of the

following conditions:

@) a letter from the Developer to the City that, to the Developer’s knowledge,
the Written Commitments delivered to the City pursuant to Section 4.6(e)(i) remain in full force

and effect;
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(i)  approval by the City in accordance with Section 3.5 of 100% Construction
Documents for the Construction of the Parking Garage and 80% Construction Documents for the

Construction of the Sitework;

(iii)) an executed and delivered GMP for Construction of the Parking Garage in
the form of the contract approved by the City pursuant to Section 3.3, upon terms acceptable to

the Developer in its sole discretion;

(iv)  updated written cost estimates from the Developer for the Construction of
the Sitework, based upon the best information available to the Developer at that time, that
indicate, to the reasonable satisfaction of the Developer and the City, that there will be sufficient
funds remaining in the Construction Amount, the Contingency Amount - City and the
Contingency Amount - Developer to pay for the Construction Costs of the Sitework after
deducting Construction Costs for the Enabling Work and the amount of the GMP, and all other
estimated Construction Costs, for the Parking Garage, or, at the mutual election of the City and
the Developer, that any additional amount necessary to pay for the Construction Costs of the

Sitework can be paid from other funds;

(v)  the Developer having obtained all Required Permits for the Consﬁuction

of the Parking Garage;

(vi)  the Revenue Target Shortfall LOC, the Default LOC, and the Contingency
Amount LOC (pursuant to Section 4.8) shall have been posted with the City and the balance of
the Contingency Amount LOC (posted pursuant to Section 4.7(a)) shall remain posted with the

City;
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(vii) the Developer having received 80% Construction Documents for the first
Trigger Building (either H or J) and 100% Design Development Plans for the second Trigger

Building;

(viii) the Developer having delivered to the City written confirmation that the
Developer has received a GMP price for the Construction of either Building H or Building J that
satisfies the conditions of the construction financing commitment, the equity investment
commitment and the lease agreement/build to suit agreement pertaining to the cost of such
building, and written commitments from the construction Lender, the tenant and/or the equity
investors to fund any overages in excess of the GMP due to any allowance, qualifications or

assumptions in such GMP arising from the 80% level of design completion;

(ix)  updated written estimates for the Construction Costs for the second
Trigger Building at 100% Design Development that indicate that such estimates would satisfy
the conditions of the construction financing commitment, the equity investment commitment and,

if applicable, the lease agreement/build to suit agreement for the cost of such building; and

(x)  any contract with the Architect for services in éonnection with the
Construction of the Parking Garage, including thereunder the services of the civil engineer, the
structural engineer and the mechanical engineer, not included in contracts with the Architect
previously approved by the City as provided in Section 3.3 shall have been so approved by the

City pursuant to Section 3.3 and delivered to the City by the Developer.

Upon the satisfaction of the foregoing conditions, the City shall thereafter pay to the
Developer on a monthly basis all Documented Costs for the Construction of the Parking Garage,

in accordance with the procedures set forth in Sections 4.10 through 4.14, provided, however,
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that the City shall pay to the Developer all Documented Costs for the early release work related
to the Construction of the Parking Garage (if such early release work is agreed to, and as capped
at $750,000.00, all as set forth in Section 3.1) after the Commencement of the Enabling Work

and prior to the satisfaction of the foregoing conditions.

(h) Sitework Disbursement - monthly disbursements to pay for all Documented Costs

for the Construction of the Sitework.

@) The Sitework Disbursement shall be made upon the satisfaction of the following

conditions:

) an executed and delivered GMP for the Construction of the Sitework in
the form of contract approved by the City pursuant to Section 3.3, upon terms and conditions

acceptable to the Developer in its sole discretion;

(i)  any contract with the Architect for services in connection with the
Construction of the Sitework, including thereunder the services of the civil engineer, the
structural engineer and the mechanical engineer, not included in contracts with the Architect
previously approved by the City as provide in Section 3.3 shall have been so approved and

delivered to the City by the Developer.

(iii)  approval by the City of 100% Construction Documents for the

Construction of the Sitework; and

(iv)  the Developer having obtained all Required Permits for the Construction

of the Sitework.
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Upon the satisfaction of the foregoing conditions, the City shall thereafter pay to the
Developer on a monthly basis all Documented Costs for the Construction of the Sitework, in

accordance with the procedures set forth in Sections 4.10 through 4.14.

4.7.  Cost Overruns During, and Debt Service Shortfall From, Enabling Work.

(a Asa condition to the Commencement of the Enabling Work and the Enébling
Disbursement, the Developer will fund the Contingency Amount-Developer to pay for a portion
Qf Net Cost Overruns incurred in the Construction of the Enabling Work, by causing to be issued
to the City a Contingency Amount LOC in the amount of $2 million. The Contingency Amount
LOC may be drawn upon by the City only after an amount equal to the total of (i) a portion of
the Construction Amount equal to the GMP and all Soft-Costs for the Construction of the
‘Enabling Work and (ii) a portion of the Contingency Amount-City equal to the difference
betweén $3 million and the amouﬁt by which the GMP and all Soft Costs for the Construction of
the Enabling Work exceeds $15.5 million, has been expended for the Construction of the
Enabling Work. If the Contingency Amount LOC is reduced to $1 million due to draw downs
for Net Cost Overruns in the Construction of the Enabling Work, the Developer, on a one time
basis, will either replenish the Contingency Amount LOC with an additional $1 million or cause
to be issued a new Contingency Amount LOC in the amount of $1 million to be used for any
additional Net Cost Overruns incurred in the Construction of the Enabling Work. The portion of
the Contingency Amount - Developer that will be available to pay for Net Cost Overruns during
the Enabling Work shall not exceed $3 million. If the portion of the Contingency Amount-
Developér that will be available during the Enabling Work is expended, then any additional
Eligible Contingency Amounts incurred duriﬁg the Enabling Work shall be paid from the

Contingency Amount-City. All funds provided by the Developer from the Contingency Fund-
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Developer pursuant to this Section 4.7(a) shall be used only to pay for Net Cost Overruns
incurred in the Construction of the Enabling Work and shall not be used to pay Debt Service

Shortfall (if any), or for any other purpose.

@) If any portion of the Contingency Amount LOC is drawn down by the
City, as provided in Section 4.7(a), then upon Final Completion of all of the Delegated Public
Project Elements, any funds remaining in the Contingency Amount - City shall be used to
reimburse the Developer for the portion of the Contingency Amount LOC that was drawn down,
together with interest on such amount at the then applicable federal funds rate, as it may be
adjusted from time to time, plus five (5%) percent, compounded quarterly, from the date of draw
down. The City’s obligation to reimburse the Developer shall be limited to the amount of funds
remaining in the Contingency Amount - City upon Final Completion of the Delegated Public
Project Elements. The City, at its option, may make such reimbursement to the Developer at aﬂy

time prior to Final Complétion.

(b)  Asa condition to the Commencement of the Enabling Work and the Enabling
Disbursement, the Develeper will also cause to be issued to the City the Debt Service LOC in the
amount of $1 million, which may be drawn upon by the City only to pay for Debt Service
Shortfall in accordancel with this Section 4.7(b). The Debt Service LOC may only be drawn
upon by the City if the Construction of the Parking Garage has not Commenced within twenty-
four (24) months after the Commencement of the Enabling Work, as set forth in subsection (b)(i)
below. If Construction of the Parking Garage Commences prior to the expiration of such twenty-
four (24) month period, then the Debt Service LOC shall not be drawn upon by the City and shall
be returned to the Developer as set forth in subsection (b)(ii) below. The Debt Service LOC may

be drawn upon only for actual Debt Service Shortfall resulting directly from Construction Costs
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for the Enabling Work and the amount of the Second Disbursement; such Construction Costs
shall be exclusive of any direct or indirect personnel or administrative costs of the City. The
Debt Service LOC may not be drawn upon to pay Construction Costs, Net Cost Overruns, or for
any other purpose. Any portion of the Debt Service LOC used to pay for Debt Service Shortfall
shall be credited against the Default LOC, as set forth in Section 4.8. Except as provided in this

Section 4.7(b), the Developer shall not be liable for Debt Service Shortfall.

(1) The Developer shall have twenty-four (24) months ﬁom the
Commencement of the Enabling Work to satisfy fhe conditions to Commence the Construction
of the Parking Garage set forth in Section 4.6(g). If Construction of the Parking Garage has not
Commenced prior to the expiration of such twenty-four (24) month period, notwithstanding
Force Majeure or any cure period for an Event of Default by the Developer, then the City may
draw upon the Debt Service LOC to pay Debt Service Shortfall. However, in the event of any
occurrence of Force Majeure or an Event of Default by the Developer, the Developer shall have
an additional period of time following such twenty-four (24) month period (up to a maximum of
two (2) years per event and up to three (3) years in the aggregate for either Force Majeure or
Events of Default) to satisfy the conditions for, and to Commence, Construction of the Parking

Garage.

(ii)  As of the Commencement of the Construction of the Parking Garage, the
Debt Service LOC shall no longer be drawn upon by the City to pay for Debt Service Shortfall
and shall be returned to the Developer, together with any unexpended cash drawn from the Debt

Service LOC.
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4.8. Cost Overruns During, and Revenue Target Shortfall From, Construction. The
balance of the Contingency Amount - Developer remaining after Final Completion of the
Enabling Work may be applied to pay for Net Cost Overruns incurred during the Construction of
the Parking Garage and the Sitework, but only after application of the entire Contingency
Amount - City, as follows; As a condition to the Commencement of the Construction of the
Parking Garage and the Parking Garage Disbursement, the Developer will cause to be issued
three (3) Letters of Credit: (a) a $3.05 million Contingency Amount LOC that may be used to
pay Net Cost Overruns incurred durihg the Construction of the Parking Garage and the Sitework
after the application of the entire Contingency Amount - City; (b) the Revenue Target Shortfall
LOC; and (c) the Default LOC. In addition, the unused balance of the $2 million Contingency
Amount LOC posted at the Commencement of the Enabling Work, plus the unused balance of
any replenishment or additional Contingency Amount LOC in the amount of $1 million,
provided pursuant to Section 4.7(a), shall remain posted with the City and may be used to pay
Net Cost Overruns incurred during the Construction of the Parking Garage and the Sitework after
the application of the entire Cohtingency Amount - City. The Revenue Target Shortfall LOC
and the Default LOC may only be drawn upon to pay for Revenue Target Shortfall as provided
in this Section 4.8 and méy not be drawn upon to pay Construction Costs, Net Cost Overruns, or
for any other purpose. Except as provided in this Section 4.8, the Developer shall not be liable
for Revenue Target Shortfall.

@) If the $3.05 million Contingency Amount LOC is expended, the
Developer, on a one time basis, will either replenish the Contingency Amount LOC with an

additional $2 million, or cause to be issued a new $2 million Contingency Amount LOC, and
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such amount may be drawn upon only for any additional Net Cost Overruns incurred during the

Construction of the Parking Garage and the Sitework.

(i)  If aRevenue Target Shortfall exists as of the Revenue Target Shortfall
Payment Date, then the City may draw upon the Revenue Target Shortfall LOC and, provided
the Developer is in default in its obligations under agreements with its principal tenant or buyer
to build one of the Trigger Buildings, and all applicable cure periods have expired, the Default
LOC, to pay the Revenue Target Shortfall up to a maximum amount equal to the lesser of the
actual amount of the Revenue Target Shortfall, or the total amount of the Revenue Target
Shortfall LOC plus, if available, the Default LOC. Notwithstanding the foregoing, the Default
LOC shall be returned to the Developer and shall not be drawn upon by the City (1) upon the
issuance by the City of a certiﬁca;te of occupancy for the core and shell of one of the Trigger
Buildings for the minimum square footage for such building, as set forth in the DIF Application,
or (2) a Trigger Building is not built or completed and the Developer is not in default in its

obligations under its agreement with the principal tenant or buyer for such Trigger Building.

4.9. Application of State Funding

@) As provided in Section 4.2(b), during the Construction of the Enabling
Work and the Construction of the Parking Garage and the Sitework, the City agrees to use good
faith efforts to utilize all State Funding received by the City to pay down DIF Bonds that may
have been issued to fund, in whole or in part, the First Disbursement, the Second Disbursement,
the Construction of the Enabling Work and the Construction of the Parking Garage.
Notwithstanding the foregoing and Section 4.2(b), the Parties agree that, for purposes of
calculating Debt Service Shortfall prior to the Commencement of the Construction of the Parking

Garage, allocations shall be made as set forth in Exhibit 4.7(b), and the application of State
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Funding described in this Section 4.9 will not alter the calculation of Expected Revenue. To the
extent required, if State Funding has already been otherwise applied by the City in accor&ance
with the terms of this Agreement, for purposes of calculating the Debt Service Shortfall amount
for which the Debt Service LOC may be drawn, the State Funding shall be deemed to have been
allocated as set forth in Exhibit 4.7(b). Before drawing down any funds from the Debt Service
LOC, the City will furnish the Developer with a recalculation of the Debt Service Shortfall for
the Enabling Work based upon actual funds advanced and actual interest rates applicable to DIF

Bonds issued by the City.

4.10. Method of Processing Applications for Payment for Delegated Public Project

Elements. Subject to the provisions of this Agreement, pursuant to Applications for Payment
using AIA Document G702, or another document reasonably acceptable to the Developer and thé
City, submitted to the Construction Program Manager by the Developer and Certificates for
Payment issued by the Construction Program Manager to the City, the City shall pay the
Developer for the Documented Costs of Construction of the Delegated Public Project Elements
as set forth below. The City agrees to review and make comments on each Application for
Payment within the earliest reasonable time, but in all events within the timetables described in
this Section 4.10 and to make payment to the Developer within fifteen (15) days (or thirty (30)
days in the case of the First Disbursement or a Final Payment) of receipt of a Certificate for
Payment from the Construction Program Manager. If the City does not pay the Developer
within such fifteen (15) or thirty (30) déy period, as the case may be, and thereafter within the
seven (7) day cure period set forth in Section 8.2(b), then upon the expiration of such cure period,

and in addition to the Developer’s other remedies hereunder, the Developer may, upon written

notice to the City and the Construction Program Manager, (i) stop work until payment of the
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amount owing together with the Developer’s reasonable costs of shut down, delay and start up,
and any applicable late charges, have been paid in full or (ii) contribute funds in such amounts as
it shall determine in its sole discretion to continue the Construction of the Delegated Public
Project Elements and obtain reimbursement from the City, including interest at the then
applicable federal funds rate, as it may be adjusted from time to time, plus five percent (5%)
compounded quarterly, and all 6ther expenses, in accordance with this Section 4.10. Except as
provided in this Section 4.10, Section 3.6(f)(x)(b) and Section 4.17(b)(viii), the Developer shall
not have any right to stop work on the Delegated Public Project Elements due to a Dispute with
the City.

(@) Prior to submission of the first Application for Payment under any GMP, as set
forth below, the Developer shall submit to the Construction Program Manager for review (i) a
detailed schedule of values for the Delegated Public Project Elements to be Constructed pursuant
to such contract, based on the subcontract contract award values and agreed to general conditions
included in City approved GMPs, and (ii) Soft Costs contracts. The Developer shall provide two
(2) copies of the schedule of values for the Construction Program Manager and two (2) copies

for the City, which shall be delivered to the Construction Program Manager Representative.

(b)  Each Application for Payment shall show the percentage of completion of each
portion of the Delegated Public Project Elements with respect to each GMP as of the end of the
period for which the Application for Payment is submitted. Each Application for Payment shall
be based on the GMP and related Soft Costs for the applicable Delegated Public Project Element,
and any approved Change Orders, which shall be used as the basis for reviewing the Developer’s
Applications for Payment. Retention shall be five percent (5%) of only those portions of

Construction Costs consisting of GMP and shall not apply to Soft Costs not included in a GMP.
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(¢ Applications for Payment other than for the First Disbursement and Final

Payments.

1) Not less than five (5) business days prior to the end of each month, the
Developer shall submit to the Construction Program Manager a Pencil Application for Payment
showing all Documented Costs for which the Developer expects to be reimbursed during the

period commencing on the first day of such month and ending on the last day of such month.

(i)  Within four (4) business days after the submittal of the Pencil Application
for Payment, the Construction Program Manager shall review the percentage of the actual work
completed and stored to date, meet with the Project Manager (the “Pencil Application Meeting™)
and at such meeting provide to the Developer a detailed list of all proposed adjustments to the
Pencil Application for Payment (if any), and allow the Developer to provide additional

information to resolve any disagreements concerning Documented Costs.

(i)  The Developer shall resubmit a clean copy of the Application for Payment
in final form with all supporting information within approximately three (3) business days after
the Pencil Application Meeting. Failure of the Developer to resubmit the Application for
Payment within such three (3) business day period shall not constitute an Event of Default by the

Developer pursuant to Section 8.1.
(d)  Each Application for Payment shall be accompanied by the following:

@) A duly executed and acknowledged statement by the Developer, in the

form attached hereto as Exhibit 4.10(d)(i), identifying each Architect, Consultant, Contractor and

supplier with whom the Developer has contracted and for whom payment is sought, the total
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amount of each contract, and a copy of each invoice showing the payment amount requested for
each party named in the Application for Payment and the amount to be paid to the Developer

from such payment;

(i) A duly executed Waiver of Mechanics’ and Materialmen’s Liens from
each Contractor, subcontractor and material supplier for whom payment is sought, in the form

attached hereto as Exhibit 4.10(d)(ii);

(111)  If not already provided, a copy of the applicable contract for which

payment is requested;

(1v)  Information detailing any payments to the Developer for its own account

with respect to the Documented Costs being paid or reimbursed;

(v)  For any item including Elements from both Delegated Public Project
Elements and Private Project Elements, information on the Private Project Elements reasonably
needed or requested by the Construction Project Manager to allocate Documented Costs between

the Private Project Elements and the Delegated Public Project Elements; and

(vi)  All other information and documentation reasonably requested by the
Construction Program Manager relating to Documented Costs shown on the Application for

Payment.

(e) The Construction Program Manager shall promptly review each Application for
Payment received and, to the extent such Application for Payment is approved, shall issue to the
City not later than four (4) business days after the Construction Program Manager’s receipt of

the Application for Payment, a certified copy of the Application for Payment and a Certificate
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for Payment, which Certificate for Payment shall be paid by the City on or before fifteen (15)

days after the Construction Program Manager’s issuance of the Certificate for Payment.

0 In the event that the Application for Payment contains mathematical errors, or
supporting information is not included, the Construction Program Manager shall return the
Application for Payment to the Developer prior to the expiration of the four (4) business day
review period set forth above, identifying in writing all remaining issues. The Developer shall
revise the Application for Payment to address the issues identified by the Construction Program
Manager and return the revised Application for Payment to the Construction Program Manager.
The four (4) business day review period set forth above shall start over upon submission of the
revised Application for Payment. Promptly after receipt, and in any event within four (4)
business days of receipt of the revised Application for Payment, and, if such revisions address
the issues identified by the Construction Program Manager, the Construction Program Manager
shall certify the revised Application for Payment and submit it and a Certificate for Payment to
the City for payment. The City shall make payment to the Developer within fifteen (15) days of
receipt of the certified Application for Payment and the Certificate for Payment from the

Construction Program Manager.

(g)  The amount of each Certificate for Payment issued by the Construction Program

Manager shall be computed as follows:

)] take that portion of the Delegated Public Project Elements Budget
properly allocable to completed Construction as determined by multiplying the percentage of
completion of each portion of the Delegated Public Project Elements by the share of the

Delegated Public Project Elements Budget and any applicable Contingency Amount allocated to
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that portion of the Construction of the Delegated Public Project Elements and supported by

attached invoices and lien waivers, less retainage of five percent (5%), as set forth above;

(ii)  add that portion of the Delegated Public Project Elements Budget properly
allocable to materials and equipment delivered and stored at the Project Property for subsequent
incorporation in the Project and such materials and equipfnent suitably stored off the site at a
location agreed upon in writing by the City and the Developer and which are insured for full

replacement value by Developer;
(i)  add one hundred percent (100%) of all services;
(iv)  subtract the aggregate of previous payments made by the City; and

(v)  subtract amounts, if any, for which the Construction Program Manager has

withheld a Certificate for Payment as provided in Section 4.12.

The City agrees that it will not withhold bayment for claims or items in dispute for which
there is insurance coverage in accordance with the requirements of this Development Agreement
or other adequate insurance coverage.

(h)  Applications for Payment of the First Disbursement and each of the Final

Payments.

(i) Within fifteen (15) days of receipt of an Application for Payment for
either the First Disbursement or Final Payment under any GMP, the Construction Program
Manager shall review the Application for Payment and provide the Developer with a detailed list
of all proposed adjustments (if any) and allow the Developer to provide additional information to

resolve any disagreements concerning Documented Costs. For the First Disbursement, the
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Developer shall provide one (1) copy of the Application for Payment for the Construction
Program Manager and one (1) copy for the City, which shall be delivered to the Construction
Program Manager Representative. For Final Payment, the Developer shall provide two (2)
copies of the Application for Payment for the Construction Program Manager and two (2) copies

for the City, which shall be delivered to the Construction Program Manager Representative.

(i)  The Developer shall resubmit a clean copy of the Application for Payment
in final form with all supporting information within approximately five (5) business days after
r_eceipt of the Construction Program Manager’s list of all proposed adjustments pursuant to
subsection (1). Failure of the Developer to resubmit the Application for Payment within such
five (5) business day period shall not constitute an Event of Default by the Developer pursuantto

Section 8.1.

(iif)  Within ten (10) days of receipt of the Application for Payment in final
form, the Construction Program Manager shall review the Application for Payment and to the
extent that the Application for Payment is approved, issue to the City a certified copy of the

Application for Payment and a Certificate for Payment.

(iv)  In the event that the Application for Payment contains mathematical errors,
or supporting information is not included, the Construction Program Manager shall return the
Application for Payment to the Developer prior to the expiration of the ten (10) day review
period set forth above, identifying in writing all issues. The Developer shall revise the
Application for Payment to address the issues identified by the Construction Program Manager
and return the revised Application for Payment to the Construction Program Manager. The

Construction Program Manager shall have four (4) days from receipt to review the revised
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Application for Payment and submit any further written comments to the Developer. Within
four (4) days of the Construction Program Manager’s receipt of the revised Application for
Payment and the Developer’s written responses (in the event that the Construction Program
Manager submits further written comments to the Developer following receipt of the revised
Application for Payment), and, if the written responses address the Construction Project
Manager’s written comments, the Construction Program Manager shall certify the revised
Application for Payment and submit it and a Certificate for Payment to the City for payment.
The City shall make payment to the Developer within thirty (30) days of receipt of the certified

Application for Payment and Certificate for Payment from the Construction Program Manager.

4.11. Certificate for Payment.

The issuance of a Certificate for Payment shall constitute representations made by the
Construction Program Manager to the City, which may be relied upon by the Developer in the
course of its dealings with the City and third parties pursuant to this Agreement, based on its
observations at the Project and the data comprising the Application for Payment submitted by the
Developer, that, to the best of its knowledge and belief, the Construction of the Delegated Public
Project Elements has progressed to the point indicated in the approved Application for Payment
and the costs included in the Application for Payment are for completed work constituting
Documented Costs for the Delegated Public Project Elements.

4.12. Construction Program Manager’s Decision to Withhold Approval. The Construction

Program Manager may decide not to certify payment and may withhold approval of a portion of
a Certificate for Payment if, in the Construction Program Manager's reasonable opinion, the

representations to the City required by Section 4.11 cannot be made.
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If, having complied with the procedure set forth in Section 4.10, the Developér and the
Construction Program Manager cannot agree on a revised amount, the Developer shall submit a
clean copy of a revised Application for Payment including only agreed upon items for payment
and within four (4) days of receipt of the revised Application for Payment, the Construction
Program Manager shall issue a Certificate for Payment for the amount for which the
Construction Program Manager is able to make such representations to the City and the
provisions of Section 4.17 shall apply for the amount for which the Construction Program
Manager does not issue a Certificate for Payment.

4.13. Completion.

(@)  For purposes of this Agreement, “Substantial Completion” for each Element of
the Delegated Public Project Elements shall be deemed to have occurred on the date that (i) such -
Element has been substantially complgted in a good and workmanlike manner in accordance
with the Approved Design and all Required Permits, excluding minor field modifications which
do not materially affect the operation or completion of such Element and excluding punchlist
items, as determined by thé Developer and the City, that do not unreasonably interfere with the
operation or completion of such Element or the other Delegated Public Project Elements, as
certified to the Parties by the Architect and agreed to by the City, (ii) the Architect has issued a
Certificate of Substantial Completion for such Element using AIA Document G704 (“Certificate
of Substantial Completion™), and (iii) as to the Parking Garage, at least a temporary certificate of

occupancy has been issued.

(b)  For the purposes of this Agreement, the term “Final Completion” for each
Element of the Delegated Public Project Elements shall occur on the date that such Element has

been completed in accordance with the Approved Design, excluding minor field modifications
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which do not materially affect the opera‘tion of such Element or the operation or completion of
the other Delegated Public Project Elements or other changes approved by the Construction
Program Manager, and that (i) all punch list items have been completed in a good and
workmanlike manner, as certified to the Developer and the City by the Architect, (ii) the
Architect has issued a final certificate for payment certifying to the Developér that such Element
was constructed in accordance with the Approved Design, and (iii) as to the Parking Garage, a
final certificate of occupancy has been issued. Final Completion shall not require acceptance by

the City of any of the new streets as public ways.

(c) Prior to Substantial Completion of each of the Delegated Public Project Elements,
the Developer and the Construction Program Manager shall jointly provide a written punch list
detailing the items to be corrected or completed with a cost and time estimate for correction or

completion of each such item.

(d)  Prior to Final Completion of each of the Delegated Public Project Elements, the
Developer shall provide the Construction Program Manager with (i) final lien waivers from the
Contractor, all other contractors, construction program managers and subcontractors for such

Element, in the form attached hereto as Exhibit 4.10(d)(ii) and (ii) a current written title report

for the Project Property confirming that no mechanics liens or other encumbrances related to any
Delegated Public Project Elements, including Construction of the Delegated Public Project

Elements, encumber the record title to the Project Property.

()  The Developer shall cause to be collected, assigned and delivered to the

Construction Program Manager for review and delivery to the City upon Final Payment for each
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Element for the Delegated Public Project Elements all guarantees and warranties related to such

Element.

® The Developer shall supervise the inspection of building utilities, mechanical
- systems and equipment for readiness and assist in the start-up and testing of the mechanical

systems and equipment of the completed Delegated Public Project Elements.

(g Upon Final C.ompletion of the new streets, the City shall proceed expeditiously to
approve and accept each of the new streets as public ways and thereafter all responsibility for
maintenance, operation and repair of such streets shall be the sole responsibility of the City;
provided, however, responsibility for support for the streets over the Parking Garage and the

Truck Tunnel shall be as set forth in Section 5.2 hereof.

4.14. Final Payment and Final Certificate for Payment. Final Payment shall be made by the

City to the Developer promptly upon Final Completion, as defined in Section 4.13(b), of such
Element, and in any event no later than fifteen (15) days after the issuance of the Construction
Program Manager’s final Certificate for Payment for such Element. The amount of the Final
Payment shall be calculated as follows:

@) take the sum of the Construction Costs for such Delegated Public Project
Element, as set forth in the Delegated Public Project Elements Budget, including all

contingencies and all approved Change Orders; and
(it)  subtract the aggregate of previous payments made by the City.

If the Developer requests the Construction Program Manager to issue a final Certificate

for Payment for such Element and the Construction Program Manager refuses to do so, the City
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and the Developer shall attempt to promptly resolve, in accordance with Section 4.17, any
remaining disputes with regard to any items for which the Construction Program Manager has
withheld thg Certificate for Payment.
Upon Final Completion of all of the Delegated Public Project Elemenfs and receipt of

Final Payment by the Developer, all books, records, plans and other written materials related to
the Delegated Public Project Eléments shall be delivered by the Developer to the City without
any representation or warranty as to completeness or accuracy at the location designated by the
City for such delivery, provided that the Developer shall be allowed to keep a copy (at
Developer’s own cost) of the books, records, plans and other written materials related to the
Delegated Public Project Elements for its own records.

| All outstanding Letters of Credit posted by the Developer with the City pursuant to this
Agreement, or the balance thereof then remaining, shall be delivered to the Developer promptly
upon Final Completion of all of the Delegated Public Project Elements, except for the Revenue
Target Shortfall LOC and the Default LOC, which shall be retained by the City until the
Revenue Target Shortfall Payment Date, and the payment of Revenue Target Shortfall has been
made, all in accordance with Section 4.8(ii), whereupon any remaining balance of the Revenue
Target Shortfall LOC and, if applicable, the Default LOC, shall be returned to the Developer.
4.15. Liens. Upon receipt of payment from the City, the Developer shall make, or cause to be
made, prompt payment of all monies due and legally owing to all persons or entities doing any

work, furnishing any materials or supplies or renting any equipment to the Developer in

- connection with the Construction of the Delegated Public Project Elements and in all events shall

bond or cause to be bonded, with surety companies reasonably satisfactory to the City, or pay or

cause to be paid in full forthwith, any mechanics’, materialmen’s or other lien or encumbrance
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that arises against the Project Property. The Developer shall have the right to contest any such
lien or encumbrance, provided that the Developer has first satisfied the bond requirements of this

Section.

4.16. Payments; Late Charges. The City’s failure to make due and punctual payment of

Applications for Payment or other sums due and payable under this Agreement within seven (7)
days of written demand from the Developer that is labeled on the top of the first page thereof in
bold face, all capital letters “LATE PAYMENT CHARGE NOTICE?” shall obligate the City to
pay interest on such amounts at the Default Rate from the date that such payment was due until
payment in full is made, which amount of interest shall be an Eligible Contingency Amount to be
paid out of the Contingency Amount — City. The City will n(;t be required to appropriate
additional funds to pay such interest. The Developer will not be required to give such seven (7)
day notice more than four (4) times during any period of twelve (12) consecutive months.
Notwithstanding the foregoing, the seven (7) day notice and cure period provided for in this
Section shall not apply to the First Disbursement and late charges as provided for in this Section

shall apply to the First Disbursement from and after the date that payment is due.

4.17. Resolution of Disputes. The City and the Developer shall each seek mutually acceptable
solutions to any d‘esign,bconstruction, engineering, operating, real estate, financing, and/or legal
matters arising from this Agreement and, except for those instances in which either Party is not
required to grant or withhold approvals in the reasonable discretion of such Party, both Parties
shall use their reasonable efforts to resolve such problems as expeditiously as possible. Any

Dispute shall be resolved in the manner set forth below.

@ Direct Negotiation. Any Dispute arising at any time during or after the

construction of the Project shall be resolved, if possible, by negotiation between the Construction
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Program Manager and the Project Manager, or any other duly authorized representatives of the
City and the Developer. If sﬁch duly authorized representatives are unable to resolve any
Dispute within ten (10) days after written notice of such Dispute is given by either Party to the
other Party, then upon written notiée given by either Party to the other, the Dispute shall be

submitted to mediation as provided in Section 4.17(b).

(b)  Mediation. If any Dispute is submitted to mediation as provided in Section

4.17(a):

(1) The City and the Deveioper shall each appoint one Mediator. The Party
electing to submit the Dispute to mediation shall appoint its Mediator in its notice to the other
Party and the other Party shall appoint its Mediator by written notice within five (5) days after
receiﬁt of notice of mediation from the first Party. Within three (3) days of the appointment of

the second Mediator, the two Mediators shall appoint a third Mediator.

(i)  The Mediators shall review each Dispute and within thirty (30) days after
the Dispute is submitted to them, render a decision by majority vote, and notify the Parties in

writing of their decision and state the reasons therefor.

(iii)  In evaluating a dispute, the Mediators shall consult with or seek
information from either Party and may, but shall not be obligated to, consult with or seek
information from persons with special knowledge or expertise who may assist the Mediators in

rendering a decision.

(iv)  If the Mediators request a Party to provide a response to a Dispute or to

furnish information, such Party shall respond within five (5) days after receipt of such request
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and shall either provide the requested information or advise the Mediators that no information
will be furnished. Upon receipt of the Party’s response, or if no response is received within such
five (5) day period, the Mediators shall proceed to render their decision within the thirty (30) day

period set forth in subsection (ii).

(v)  If (a) the mediation involves monetary issues and either the City or the
Developer wishes to appeal the decision of the Mediators, or (b) if the Mediators fail to take any
action within thirty (30) days after the Dispute has been referred to them, either party shall notify
the other Party that it intends to exercise its remedies set forth in Section 8.4 within ten (10)
days following the earlier of the receipt of the Mediators’ written decision or the expiration of
such thirty (30) day period. In any litigation resulting from a Party’s exercise of its remedies set
forth Section 8.4, the couﬁ shall hear all evidence and determine the facts de novo. With regard
to Disputes involving payment or other monetary issues, if the City and the Developer each fail
to give Written notice to the other within such ten (10) day period, the Mediators’ decision shall,
if made within such thirty (30) day period, be final and binding upon the City and the Developer
in accordance with G.L. ¢. 251 §1 but subject to G.L. c. 251§§12 and 13. With regard to
Disputes involving non-monetary issues, the Mediators’ decision, if made within such thiny 30)
day period, shall be final and binding upon the City and the Developer in accordance with G.L. ¢

251§1 but subject to G.L. ¢. 251§§12 and 13.

(vi)  During mediation and any subsequent litigation, each Party shall pay its
own legal fees and expenses. The Developer and the City shall each pay one-half of the
Mediators’ fees and costs; the City’s legal fees and expenses incurred during mediation and any
subsequent litigation and its share of the mediators’ fees shall not be paid from the Construction

Amount, the Contingency Amount-City or the Contingency Amount-Developer. The mediation
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shall be held in Worcester, Massachusetts at a location to be designated by the Mediators. Any
agreement reached in mediation by the Parties and set forth in a written settlement agreement
signed by the Parties shall be enforceable as a settlement agreement in any court having

jurisdiction thereof, if the agreement so states.

(vii) Notwithstanding the provisions of clause (v) of this Section 4.17(b), as a
condition precedent to thé City’s right to commence litigation, if the Dispute relates to
withholding of payment by the City and the Mediators’ decision with respect to such payment or
payments is in favor of the Developer, the City shall be required to make such payments to the
Developer under a reservation of rights; provided, however, that as a condition to such obli gétion
to make such payment prior to commencing litigation, the Developer shall proyide the City with
a written guaranty from a guarantor reasonably satisfactory to the City to guaranty the repayment
of such péyments, with interest, should such litigation result in the entry of a final judgment in
favor of the City that such payments or a portion thereof were properly withheld by the City. If
it is judicially determined by a judgment in favor of the City that the City is entitled to withhold
such payment or a portion thereof, the Developer, or the Developer’s guarantor, will repay such
payment or such portion thereof, and any interest paid by the City pursuant to Section
4.17(b)(viii), to the City, together with interest at the applicable federal funds rate (based on the
average federal funds rate in effect for the period between the time when the payments were
made and the time of the favorable judgment for the City), plus three percent (3%), compounded

quarterly.

(viii) If the City fails to make any payment due to the Developer pursuant to
Seétion 4.17(b)(i1) within fifteen (15) days of the City’s receipt of an Application for Payment

for the Mediators’ decision in favor of the Developer, then (x) in addition to such payment, the
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City shall also pay to the Developer interest on the amount of such payment at the then
applicable federal funds rate, as it may be adjusted from time to time, plus five (5%) percent,
compounded quarterly, from the receipt of notice from the Party electing mediation as set forth
in Section 4.17(a) until payment is made, and (y) in addition to its other remedies, the Developer
may contribute funds to céntinue the Construction of the Delegated Public Project Elements and

obtain reimbursement from the City, or stop work, all as set forth in Section 4.10.

(ix)  All applicable grace periods and cure periods set forth in Section 8.1 and
8.2 shall be suspended until receipt of the Mediators’ decision pursuant to Section 4.17(b)(ii), or
the expiration of the thirty (30) day period set forth in Section 4.17(b)(v) if the Mediators fail to

render a decision.

4.18. Termination.

(@) If for any reason the Developer is not able to satisfy the applicable conditions for
the Commencement of the Enabling Work (including those conditions set forth in Section 4.6(e))
on or before June 15, 2008 or if, having commenced the Enabling Work, the Developer is nbt
able to satisfy the applicable conditions for the Commencement of the Construction of the
Parking Garage (including those conditions set forth in Section 4.6(g)) on or before June 15,
2009, then either Party at any time on or before either of such dates, as the case may be,
thereafter may terminate this Agreement upon thirty (30) days notice to the other fMy,
whereupon this Agreement and all then unperformed obligations hereunder shall terminate,
without recourse to either Party, and thereafter be null, void and without effect subject only to
the survival of (i) the payment and indemnification obligatiqns set forth herein, and (ii) if the
Enabling Work has Commenced, all provisions hereof relating to the Debt Service Shortfall and
the Debt Service LOC. If this Agreement terminates either before the Commencement of the
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Construction of the Enabling Work, or after the Commencement of the Construction of the
Enabling Work and before the Commencement of the Construction of the Parking Garage, as
provided herein, (i) the City shall promptly refund any unexpended Permit Fees paid pursuant to
Section 3.11 and all unexpended portions of the Contingency Amount -Developer, and shall
promptly deliver to the Developer all existing Contingency Amount LOCs issued for the benefit
of the City pursuant to this Agreement, (ii) the Debt Service LOC shall remain available to be
drawn upon by the City to pay for Debt Service Shortfall in accordance with the terms of this
Agreement; provided, however, that the Debt Service LOC may only be drawn upon after
twenty-four (24) months have elapsed from the Commencement of Construction of the Enabling
Work, (iii) except as provided in subsection (c) below, the Parking Garage Lease, the Parking
Garage Operating and Allocation Agreement, the Sidewalk Easement, the Vertical and
Horizontal Easement Agreement, the Design Guidelines, and the Use Restrictions shall
terminate and be of no further force or effect, and (iv) the Order of Taking, the Termination of
Ramp and Tunnel Agreement, and the Truck Tunnel Service Entrance Easement Agreement

shall remain in full force and effect.

(b)  If, due to an Event of Default by the Developer, and after the expiration of any
extension periods due to Force Majeure and/or any applicable grace or cure periods, this
Agreement is terminated after the Commencement of the Construction of the Parking Garage, the
City may draw upon the Revenue Target Shortfall LOC, the Default LOC and any Contingency
Amount LOC’s posted by the Developer and apply such funds but only in accordance with, and
subject to the terms of this Agreement, and, subject to the last sentence of this Section 4.18(b),
this shall be the City’s sole and exclusive remedy if this Agreement is terminated after the

Commencement of the Construction of the Parking Garage Lease due to an Event of Default by
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the Developer. Any unexpended funds from the Contingency Amount LOC’s shall be returned
to the Developer at Final Completion of the Delegated Public Project Elements. Any
unexpended balance of the Revenue Target Shortfall LOC and, if applicable, the Default LOC
shall be returned to the Developer promptly after the Revenue Target Shortfall Date and the

payment of the Revenue Target Shortfall.

Notwithstanding the limitation of the Developer’s liability set forth above, the Developer
shall not be excused from liability for fraud and for gross negligence in the Construction of the
Delegated Pubtic Project Elements. |

(© If this Agreement terminates either by the entry of a final judgment by a court of
competent jurisdiction or a written agreement between the Parties after the Commencement of
the Construction of the Parking Garage, then the City, at its election, exercisable by written
notice to the Developer at any time within three (3) years after the date of termination (as set
forth in such final judgment or written agreement) may choose to complete the Construction of
the Parking Garage and the Parking Garage Lease shall continue in effect. Notwithstanding the
foregoing, if the City makes such election within such three (3) year period, then, upon the
occurrence of an event of Force Majeure or an Event of Default by the City, the City shall have
an additional period of time following such three (3) year period up to a maximum of two (2)
years per event and up to three (3) years in the aggregate for Force Majeure and for Events of
Default, to complete the Construction of the Parking Garage. If (i) the City fails to make such
election within such three (3) year period, or (ii) having made such election, the City fails to
complete the Construction of the Parking Garage within such three (3) year period, and any
extensions of time as provided herein, then the Parking Garage Lease, the Parking Garage

Operating and Allocation Agreement, the Vertical and Horizontal Easement Agreement, the
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Design Guidelines, the Use Restrictions and the Sidewalk Easement shall terminate and be of no
further force or effect. In all events, the Order of Taking, the Termination of Ramp and Tunnel
Agreement and the Truck Tunnel Service Entrance Easement Agreement shall remain in full

force and effect.

(d)  The Parking Garage Lease will terminate automatically if the Construction of the
Parking Garage does not Commence within the time period set forth in Section 4.7(b)(i), this
Section 4.18, or the earlier termination of this Agreement for any reason. Upon termination of
the Parking Garage Lease, the City will promptly execute and deliver to the Developer a

termination of Notice of Lease in recordable form.

ARTICLE 5
PARKING GARAGE

S.1.  Parking Garage Lease and Parking Garage Operating and Allocation Agreement.

Pursuant to the authority granted by the Special Legislation and simultaneously with the
Commencement of the Enabling Work, the Developer and the City shall (a) execute and deliver
the Parking Garage Lease in the form attached hereto as Exhibit 5.1, (b) execute and record a
Notice of Lease with respect thereto at the Registry, (c) execute and deliver the Parking Garage
Operating and Allocation Agreement in the form attached hereto as Exhibit 5.1(a), and (d)
execute and record the Vertical and Horizontal Easement Agreement at the Registry.

5.2. Easement for Support and Maintenance, Apportionment of Costs.

(a) Without limiting in any manner the rights and obligations set forth in the Parking
Garage Lease, and in addition to rights of inspection and other rights conferred on the Developer
in the Parking Garage Lease, the Developer shall reserve for itself and those claiming by,

through or under the Developer’s Affiliate, the perpetual right and easement, appurtenant to the
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- Project Property and subject to the obligations contained in this Agreement and in the Parking
Garage Lease, to use the portions of the Garage Parcel, the Parking Garage and any other
improvements to be constructed thereon as are required for the purpose of furnishing support for
the Private Project Elements to be constructed on the Project Property, all upon the terms and
conditions set forth in the Vertical and Horizontal Easement Agreement. The Developer shall
grant an easement to the City for the sidewalks referenced in the Sidewalk Easement Agreement
and for installation and maintenance of the waterproofing above the Parking Garage and for the
installation and maintenance of the waterproofing above the Truck Tunnel. The easements
referenced in this Section 5.2(a) shall be as set forth in the Sidewalk Easement Agreement, the
Truck Tunnel Service Entrance Easement Agreement and the Vertical and Horizontal Easement

Agreement.

b) The Developer has advised the City that the initial cost of Constructing the
infrastructure providing such support and waterproofing for the Parking Garage is included in the
Delegated Public Project Elements Budget as part of the cost of the Enabling Work and the
Construction of the Parking Garage. The City shall be responsible during the term ef the Parking
Garage Lease, except for the last ten (10) years, at its sole cost and expense, to maintain, repair
and replace such infrastructure and waterproofing related to the Parking Garage. During the last
ten (10) years of the Parking Garage Lease, the City shall, at its sole cost and expense, maintain
such infrastructure and waterproofing related to the Parking Garage, but, subject to the
provisions of subsection (e) below, shall only be responsible to pay a share of any capital
expenditures related to such infrastructure and waterproofing equal to a fraction, the numerator
of which is the number of years then left in the term of the Parking Garage Lease and the

denominator of which is the expected useful life of the applicable capital expenditure multiplied
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by the cost of such capital expenditure, and the Developer’s Affiliate shall pay the balance of
such cost. After the term of the Parking Garage Lease has expired, the Developer’s Affiliate

shall bear all costs (including capital costs) of maintaining such infrastructure and waterproofing.

(c) The City shall be responsible during the term of the Parking Gai'age Lease, except
for the last ten (10) years of the term, at its sole cost and expense to install, maintain, repair and
replace the waterproofing under the public streets over the Truck Tunnel. During the last ten
(10) years of the Parking Garage Lease term, the City shall, at its sole cost and expense, maintain
a_md repair such waterproofing, provided, however, that if such waterproofing must be replaced or
new waterprooﬁng installed, the cost shall be shared between the Developer‘and the City in the
same manner as the waterproofing over the Parking Garage, as set forth in (b) above. ‘The
Developer shall provide and maintain at Developer’s own cost and expense the infrastructure
support for the streets located above the Truck Tunnel and the Developer shall be responsible for
the maintenance, repair, and replacement of the waterproofing over the Truck Tunnel after said

sixty (60) year period.

(s)) | The City shall be responsible for maintaining and repairing all municipal water,
sewer, electrical and other municipal utility lines located in the Truck Tunnel and the Tﬁck
Tunnel Service Entrance, and the Developer will grant to the City any necessary easements for
such purposes. All such maintenance and repairs shall be performed at such times and in such a -
manner so as to not unreasonably interfere with the use and operation of the Truck Tunnel and

the Truck Tunnel Servicé Entrance.

(e) In any instance where the cost of repair, maintenance, or replacement of structural

support and waterproofing is to be apportioned between the Developer and/or Developer’s
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Affiliate and the City as set forth in (b) and (c) above, and the Developer and/or Developer’s
Affiliate do not, in any instance, agree to bear its portion of such costs, the City shall have the
option, instead of making a capital replacement, to undertake only commercially reasonable
maintenance and repair activities, provided, that such maintenance and repairs shall be
performed in such a mannér that the useful life thereof can reasonably be anticipated to extend to

the end of the term of the Parking Garage Lease.

® From and after the termination of the Parking Garage Lease, the Developer and
the City shall use good faith efforts to coordinate the timing and scope of repairs and capital
improvements to the Parking Garage and the Truck Tunnel, and repairs and resurfacing of the
streets above the Parking Garage and the Truck Tunnel, provided that there is no additional cost

to the City as a result of such coordination.

ARTICLE 6
RELATED TRANSACTIONS

6.1. Termination of Ramp and Tunnel Agreements. Simultaneously with the Developer’s

receipt of payment in full of the First Disbursement, and in partial consideration for such
disbursement, the Developer, Worcester Renaissance Towers and Worcester Renaissance C&D
and the City shall execute and deliver a Termination of the Ramp and Tunnel Agreements in the
form attached hereto as Exhibit 6.1, which shall provide that:

()  All obligations of the City to maintain the North Portal, as defined in the Ramp
and Tunnel Agreements, as a public way open to through traffic shall terminate and be of no

further force or effect, and the City may discontinue the North Portal as a public way;
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(b)  All obligations of the City to construct an elevated pedestrian walkway across the
road now known as Worcester Center Boulevard and to re-open the Red Garage Tunnel shall

terminate and be of no further force or effect;

(¢)  The use of the Red Garage Tunnel for pedestrian or vehicular access shall cease;
and, at a time designated by the Project Manager, the Developer shall wall up the end of the Red
Tunnel under the Project Property and the City shall wall up the end of the Red Tunnel under

Worcester Center Boulevard; and thereafter, each Party shall maintain the wall that it erects; and

(d)  The City shall grant to the Developer, Worcester Renaissance Towers, and
Worcester Renaissance C&D the perpetual and non-exclusive right and easement to use the
Truck Tunnel Service Entrance for access to and from the Project Property, the Parking Garage
and the Truck Tunnel, subject to the maintenance and structural support obligations as set forth

in the Truck Tunnel Service Entrance Easement Agreement.

6.2. Transfer of Vacuum Cleaner Parcel.

(@ Simultaneously with its receipt from the City of payment in full of the First
Disbursement, and in partial consideration thereof, the Developer shall convey the Vacuum
Cleaner Parcel to the City by a good and sufficient quitclaim deed, free from all encumbrances
except those set forth in the Commitment for Title Insurance prepared by LandAmerica Title

dated November 16, 2005, a copy of which has been provided to the City.

6.3. Plaza Parcel.
(a)  The Plaza Parcel shall be leased to the City under the Parking Garage Lease. The

boundaries of the Plaza Parcel are shown on the Plaza Parcel Plan.
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(b)  The Plaza Parcel Improvements shall be constructed as part of the Construction of
the Delegated Public Project Elements as partial consideration for the restrictive covenant to be

recorded by the Developer, as set forth in Section 6.3(c).

(c) Once fully constructed, the Plaza Parcel shall be used, maintained and operated in
accordance with the Plaza Parcel public access principles as set forth in Exhibit 6.3(c) attached
hereto. Further, the Developer (or other property owner of such parcel) shall record a restrictive
covenant running with the land restricting the Plaza Parcel as set foﬁh in Exhibit 6.3(c) at the

time that Plaza Parcel is no longer subject to the provisions of the Parking Garage Lease.

6.4. Transfer of Ramp Parcel. In partial consideration for and simultaneously with, the

transfer of the Vacuum Cleaner Parcel and execution and delivery of the Termination of Ramp
and Tunnel Agreements, the City shall convey or release to the Developer all of the City’s rights
in the Ramp Parcel. The Developer agrees that the City is not making and has not made any
warranties or representations of any kind or character, express or implied, with respect to the title
or physical condition of the Ramp Parcel, or any improvements thereon, of its suitability for any
use or fitness for any particular purpose, including, without limitation, any warranties or
representations as to (a) the compliance of the Ramp Parcel in its current or any future state with
any Applicable Law, or (b) the release, threat of release, or presence of any oil or hazardous
materials oh the Ramp Parcel, as those terms are defined in Massachusetts General Laws,
Chapter 21E. F ulfther, the Developer acknowledges that any discontinuance of a public way or
portion thereof over the Ramp Parcel shall require City Council approval. ’Ihe Develéper
acknowledges that the City’s planned modification to Worcester Center Boulevard may affect
the boundary of the Ramp Parcel, and the boundaries of the Ramp Parcel may need to be

-adjusted once the modification plans are finalized. Thus, the City shall reserve in the
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conveyance or release of the Ramp Parcel an easement for street and sidewalk purposes the exact
location of which shall be later determined when Worcester Center Boulevard is modified. The
Developer agrees not to contest or make demand for any payment for any taking by eminent
domain by the City of any portion of the Ramp Parcel as a result of the modifications to
Worcester Center Boulevard, provided, that the taking is consistent with the Approved Site Plan.

6.5. Sidewalk Easement Agreement. Simultaneously with the Developer’s receipt from the

City of payment in full of the First Disbursement, and in partial consideration thereof , the.
Developer and the City shall execute and deliver.the Sidewalk Easement Agreement. The
Sidewalk Easement Agreement shall be superior to all mortgages thereafter granted on any
portion of the Project Property, except for mortgages encumbering thé Office Building Parcels,
and existing mortgages on Parcels C&D. Upon completion of the buildings to be constructed on
the Project Property, the boundaries of the Sidewalk Easement shall be adjusted to cover only the
portions of the Project Property located between the exterior walls of each building on the
Project Property and the nearest public street or sidewalk layout line taken by the City pursuant
to the Order of Taking. If this Agreement is terminated pursuant to the provisions of Section
4.18, the Sidewalk Easement Agreement shall terminate and the City shall promptly execute and
deli;fer releases of such easements, and any other documents reasonably requested by the
Developer, in recordable form. |

6.6. Tax Increment Financing for Parcels H, J & E. The City shall approve Tax Increment

Financing Plans for the commercial uses of Buildings H, J and E on such terms and conditions as
may be acceptable to the City. Any TIF for Parcel E shall provide that at least fifty percent

(50%) of the rentable space in Building E shall be for entertainment use.
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6.7.  Property Information. The Developer has made available to the City all written

information in its possession with respect to tiﬂe, survey, physical and environmental condition
of the Vacuum Cleaner Parcel, the Plaza Parcel and the other portions of the Invested Revenue
District where the Delegated Public Project Elements will be located; however, the City agrees
that the Developer is not making and has not made any warranties or representations of any kind
or character, express or implied, with respect to the title (except for any covenants of title set
forth in any instrument of conveyance) or physical condition of such property, or any
improvements thereon, or its suitability for any use or fitness for any particular purpose,
including without limitation, any warranties or representations as to (i) the compliance of the
property in its current or any future state with any Applicable Laws, or (ii) the release, threat of
release, or presence of any oil or hazardous materials on such property, as those terms are
defined in Massachusetts General Laws, Chapter 21E.

ARTICLE 7

REPRESENTATIONS, WARRANTIES, INDEMNIFICATIONS AND CERTAIN
COVENANTS

7.1. Representations and Warranties of the Developer. The Developer represents and

warrants to the City as to itself, and not jointly, as follows:

(a) Tt is a limited liability company duly organized and validly existing and in good
standing under the laws of the State of Delaware and has the right, power and authority to enter
into and perform this Agreement. This Agreement has been duly authorized by it and constitutes

the valid and binding obligation of it, enforceable in accordance with its terms;

(b)  The execution and delivery of this Agreement by it and the performance and
observance of its terms and conditions will not (i) violate any provision of its Certificate of

Organization or its Operating Agreement or Applicable Laws; nor (ii) conflict with, result in the
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breach of or constitute a default under Applicable Laws or any other agreements, instruments,

judgments, decrees or orders to which it is a party or by which it is bound;

(c) To its knowledge, no consents of third parties are required that could affect the
enforceability of this Agreement against it or impair its power and authority to enter into or

perform under this Agreement;

(d)  Toits knowledge, no order, permission, consent, approval, license, authorization,
registration or filing by or with any governmental authority having jurisdiction over it, its
activities or the Property is required for the execution, delivery or performance by it of this

Agreement;

(e) To its knowledge, but without having made a docket search in any jurisdiction,
there is no litigation or administrative proceeding pending or anticipated that would in any way

affect its ability to carry out its obligations under this Agreement;

(D To its knowledge, neither it, nor its representatives or agents (including any
principal) has given, offered or agreed to give any person who is an agent, representative or
consultant of, employed by, or an officer or elected or appointed official of, the City, any gift,
contribution or offer of employment as an inducement for, or in connection with, this

Agreement;

(g  Toits knowledge, no fees, commission or compensation of any kind has been
paid, either directly or indirectly, by or on behalf of it or any of its principals to any person who

is an agent, representative or consultant of, employed by, or an officer or elected or appointed
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official of, the City, in connection with this Agreement, and no agreement to make any such

payment has been made or will be made by or on behalf of the Developer;

(h)  Toits knowledge, no person or entity who is an agent, representative or
consultant of, employed by, or an officer or elected or appointed official of, the City, has any

direct or indirect ownership interest in it or any of its Affiliates;

1) To its knowledge, it has sufficient financial resources of its own or reasonably
expects to have such resources available to it to carry out its obligations under this Agreement;

and

()] To its knowledge, after inquiry, it is the current owner of all of the property in the
.Invested Revenue District, except for Worcester Center Boulevard, the Office Building Parcels

and Parcels C&D.

Worcester Renaissance Towers represents and warrants to the City as to itself, and not
jointly, as to the provisions of Sections 2.6, 6.1, 7.1(k) through 7.1(n), 7.7, 7.8 and 9.22 only, as
follows:

| (k)  Itis alimited liability company duly organized and validly existing and in good
standing under the laws of the State of Delaware and has the right, power and authority to enter
into and perform this Agreement. This Agreement has been duly authorized by it and constitutes

the valid and binding obligation of it, enforceable in accordance with its terms.

® The execution and delivery of this Agreement by it and the performance and
observance of its terms and conditions will not (i) violate any provision of its Certificate of
Organization or its Operating Agreement or Applicable Laws; nor (ii) conflict with, result in the
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breach of or constitute a default under Applicable Laws or any other agreements, instruments,

judgments, decrees or orders to which it is a party or by which it is bound.

(m)  To its knowledge, no consents of third parties are required that could affect the
enforceability of this Agreement against it or impair its power and authority to enter into or

perform under this Agreement.

(n)  To its knowledge, after inquiry, it is the current owner of the Office Building

Parcels.

Worcester Renaissance C&D represents and warrants to the City as to itself, and not
jointly, as to the provisions of Sections 2.6, 2.7, 6.1, 7.1(0) through 7.1(z), 7.7, 7.8 and 9.22 only
as follows:

(0)  Itisalimited liability company duly"organized and validly existing and in good
standing under the laws of the State of Delaware and has the right, power and authority to enter
into and perform this Agreement. This Agreement has been duly authorized by it and constitutes

the valid and binding obligation of it, enforceable in accordance with its terms.

(p)  The execution and delivery of this Agreement by it and the performance and
observance of its terms and conditions will not (i) violate any provision of its Certificate of
Organization or its Operating Agreement or Applicable Laws; nor (ii) conflict with, result in the
breach of or constitute a default under Applicable Laws or any other agreements, instruments,

judgments, decrees or orders to which it is a party or by which it is bound.
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(@@  Toits knowledge, no consents of third parties are required that could affect the
enforceability of this Agreement against it or impair its power and authority to enter into or

perform under this Agreement.

(r) To its knowledge, after inquiry, it is the current owner of Parcels C&D.

7.2. Representations and Warranties of the City. The City represents and warrants to the

Developer as follows:

(@  The City has the full right, power and authority to enter into and perform this
Agreement in accordance with its terms. This Agreement has been duly authorized by the City
in accordance with the requirements of the Worcester City Charter and all Applicable Laws and

constitutes the valid and binding obligation of the City, enforceable in accordance with its terms.

(b) Tﬂe execution and delivery of this Agreement by the City and the performance.
and observance of its terms and conditions will not (a) violate any provision of the Worcester
City Charter or ariy Applicable Laws nor (b) conflict with, result in the breach of nor constitute a
default under any Applicable Laws or any other agreements, instruments, judgments, decrees or

orders to which the City is a party or by which it is bound.

(¢)  The City has the capacity to issue the DIF Bonds in the aggregate amount of
$89,085.00 and to the best of its knowledge, after inquiry, there are no facts either .presentl)"
existing or with the passage of time that would prevent the City from issuing and/or selling the
DiF Bonds. The City has taken all actions necessary to authorize and complete the issuance and
sale of the DIF Bonds and no additional consents, approval or authorizations from any
Governmental Authority or other third party are necessary in order for the City to issue and sell

the DIF Bonds.
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(d) The City and the Construction Program Manager are able to perform all of their
respective obligations pursuant to this Agreement within the time limits set forth herein,
including, but not limited to, reviewing and approving all plans and documents required to be

submitted by the Developer and all Applications for Payment.

7.3. Indemnification by the Developer. The Developer shall defend, indemnify and hold
harmless the City and its officials, officers, employees, agents, contractors (including the
Construction Program Manager), subcontractors and representatives (and their respective
partners, shareholders, officers, managers, members, employees, agents or representatives) from
and against all claims, actions, demands, fines, penalties, costs, expenses, damages, losses,
obligations, judgments, liabilities, and suits (including reasonable attorneys’ fees, reasonable
experts’ fees and associated court costs) which arise from or relate in any way to any negligent
act or omission by the Developer, and its ofﬁcers, employees, contractors, subcontractors, agents
or representatives undertaken in fulfillment of the Developer’s obligations under this Agreement
(including but not limited to the falsity of any representation or warranty in Section 7.1 related to
the vﬁlidity or enforceability of this Agreement); provided however that the provisions of this
Section 7.3 and Section 7.7 shall not apply to loss, damage or claims which are attributable to the
gross négligence or willful misconduct of the City or its officials, officers, employees, agents,
contractors, subcontractors or representatives. The foregoing indemnity obligations of the
Developer shall survive the expiration or termination of this Agreement for a period equal to the
applicable statute of limitations period.

7.4. Indemnification by the City. The City shall defend, indemnify and hold harmless

Developer and its partners, shareholders, officers, managers, members, employees, agents,

contractors, subcontractors and representatives (and their respective partners, shareholders,
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officers, managers, members, employees, agents or representatives) from and against all claims,
demands, fines, penalties, costs, expenses, damages, losses, obligations, judgments, liabilities
and suits (including attorneys’ and experts’ fees and associated court costs) which arise from or
which relate in any way to any negligent act or omission on the part of the City, its officials,
officers, employees, agents, or contractors, und‘ertaken in fulfillment of the City’s obligations
under this Agreement (including but not limited to the falsity of any representation or warranty
of the City in Article 7.2 relating to the validity or enforceability of this Agreement); provided,
however, that the provisions of this S‘ection 7.4 shall not apply to loss or damage or claims which
are attributable to gross negligence or willful misconduct of the Developer and its partners,
shareholders, officers, managers, members, employees, agents, contractors, subcontractors or
representatives. The foregoing indemnity obligations of the City shall survive the expiration or
termination of this Agreement for a period equal to the applicable statute of limitations period.

7.5.  Sovereign Immunity. Nothing in this Agreement shall be construed as a waiver by the

City of governmental sovereign immunity.

7.6. Change in Zoning. If during the term of this Agreement, the City shall enact any
moratorium, ordinance, resolution or other land use rule or regulation that causes a material
édverse effect on (a) the rate, timing or sequencing of the Construction of the Project or (b) the
use of the Project or any portion thereof, or which (c) converts an existing or proposed use
permiﬁed by right to use not permitted by right, renders any existing or proposed use or structure
non-conforming, materially increases any parking or loading requirements or materially changes
any dirﬁensional, setback or similar requireménts, then the Developer, upon written notice to the

City within thirty (30) days of becoming aware of the enactment of such moratorium, ordinance,

{Client Files\REA\304039\0001\DOC\00663811.D0C;15}
96



resolution or other land use rule or regulation shall be excused or relieved from any of its
development obligations under this Agreement which are so materially adversely affected.

7.7.  Representations and Covenants Regarding the Project Properiv and Ownership.

Renaissance, Worcester Renaissance Towers, and Worcester Renaissance C&D, severally, but
not jointly, represent and warrant to the City that they are owned by Affiliates of Berkeley and
Starwood and that to their knowledge, after inquiry, they collectively own one hundred percent
(100%) of the land comprising the Project I{ropetty (except for the land that is within the layout
of Worcester Center Boulevard). Subject to certain exceptions set forth below in this Section 7.7,
the Developer covenants and agrees that Berkeley shall retain an economic interest, either
directly or indirectly in the Project Property (except for Worcester Center Boulevard) until Final
Completion of all of the Delegated Public Project Elements and complétion of the Private Project
Elements in Phase 1. Further, the Developer covenants and agrees that Young K. Park shall
continue as a controlling partner in Berkeley until Final Completion of all of the Delegated

Public Project Elements and completion of the Private Project Elements in Phase 1, subject only
to his death or mental or physi.cal incapacity. The disposition of Parcel J pursuant to a build to
suit agreement and the possible disposition of Parcel K for senior housing are permitted and the
restrictions set forth in this Section 7.7 shall not apply with regard to either Parcel J or Parcel K,
as the case may be, following the disposition of such Parcel, provided that in the case of Parcel K,
the construction of such senior housing occurs within a reasonable period of time after such
disposition, considering all of the circumstances related to such construction. Upon thirty (30)
days of notice from the Developer and subject to the City's prior reasonable approval, Starwood
may be replaced as an equity investor in the Project with an entity that has reasonable experience

and sufficient (but not necessarily equivalent) capital to support the Project.
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7.8.  Use Restrictions; Subordination. The Developer, Worcester Renaissance Towers, and

Worcester Renaissance C&D, severally, but not jointly, agree that the Use Restrictions are
hereby imposed on each parcel of land and the improvements thereon comprising the Project
Property (excluding only Worcester Center Boulevard). The Use Restrictions shall be (a)
specifically enforceable by the City and/or the Developer, (b) made a matter of record and run
with and burden the title to the land in the Invested Revenue District, and (c) superior to any
mortgage financing or other form of conveyance of any interest in the land in the Invested
-Revenue District, all of which mortgages and interests shall be expressly subordinate to the Use
Restrictions (except only any present and future mortgages of the Office Buildings Parcels and
the existing mortgages of Parcels C&D, but shall be superior to any refinanced mortgages on
Parcels C&D). The Use Restrictions shall remain in effect for a period of thirty (30) years from
the date that they are recorded at the Registry; provided, however, that if this Agreement shall
terminate for any reason, prior to the Commencement of the Construction of the Parking Garage,
including an Event of Defauit by the Developer, then upon the termination of this Agreement,
the Use Restrictions shall terminate in their entirety and no longer be of any force or effect. The
Developer and the City will cooperate to seek any amendments to the DIF Approval or the
Development Program that might be necessary to terminate the Use Restrictions as provided
herein. If this Agreement shall terminate for any reason after the Commencement of the
Construction of the Parking Garage, the Use Restrictions shall remain in full force and effect,
subject to the provisions of Section 4.18.
Except for (i) the Office Buildings Parcels, (ii) Parcels C&D until the existing mortgages
are refinanced, and (iii) any portion of the Private Project Elements for which a Certificate of

Occupancy for the core and shell has been issued, the Parties and the other owners of land in the
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Invested Revenue District shall obtain from each Interested Party a written subordination of its
mortgage to the Use Restrictions. Notwithstanding the foregoing, no portion of Phase 2 or Phase
3 that has been transferred to a third party in compliance with Section 7.7 shall be subject to the
provisions of this Section 7.8.

7.9.  Letter of Credit Provisions.

(@)  The Developer shall have the right at any time to replace any cash in the

Contingency Amount - Developer with a Letter of Credit.

(b)  If, at any time, the issuer of a Letter of Credit gives notice of its election not to
renew, extend and/or_ reissue the Letter of Credit, then the Developer shall, on or before ten (10)
business days prior to the expiration of the term of the Letter of Credit, deliver to the City (1) a
replacement Letter of Credit satisfying all of the above conditions or (2) cash in the full amount
of the expiring Letter of Credit; and if the Developer fails to timely deliver to the City a
replacement Letter of Credit, such failure shall constitute an Event of Default of the Developer,
and the City may draw on the Letter of Credit and use or hold the proceeds of such drawing as
the Contingéncyv Amount - Developer. If (x) the City shall reasonably determine that there has
been a material adverse change in the creditworthiness of the bank issuing the Letter of Credit
and the Developer shall fail, within thirty (30) days after notice, to either provide a replacement
Letter of Credit as required above or cash in the full amount of the existing Letter of Credit, or
(y) the Developer fails to provide the City with a replacement Letter of Credit as required above
or cash in the full amount of the Letter of Credit within thirty (30) days after notice to the
Developer that (I) any proceedings under the United States Bankruptcy Code, or under any
receivership or insolvency laws are instituted with the issuer of the Letter of Credit as debtor or

(II) the bank issuing the Letter of Credit is taken over by the Federal Deposit Insurance

{Client Files\REA\304039\0001\DOC\00663811.DOC;15)
99



Corporation, the Resolution Trust Corporation or a similar entity, then such failure by the
Developer under clauses (x) or (y) of this sentence shall constitute an Event of Default of the

. Developer and, upon the expiration of sixty (60) days after such notice, the City may draw on the
Letter of Credit and use or hold the proceeds of such drawing as part of the Contingency Amount

- Developer.

ARTICLE 8
EVENTS OF DEFAULT; REMEDIES

8.1.  Event of Default by Developer. An Event of Default by the Developer under this
Agreement means one or more of the following events:

(@) Any representation or warranty made in this Agreement by the Developer or its
Affiliates was materially inaccurate when made or shall prove to be materially inaccurate during

the term of this Agreement; or

(b)  The Developer fails to maintain or cause to be maintained any insurance or the

bonds required under this Agreement; or

(c) The Developer fails to achieve Final Completion of the Parking Garage and the
Sitework within the time periods to be established by the Developer and the City pursuant to

Section 2.5, subject to extensions for Force Majeure or as provided in Section 8.1(¢); or

(d) The Devgloper fails to achiéve Final Completion of the Trigger Buildings within
the time periods to be established by the Developer and the City pursuant to Section 2.5, which
time periods shall include extensions of up to one (1) year for each building, and subject to
extensions for Force Majeure and as provided in Section 8.1(e). Notwithstanding any provision

of this Agreement to the contrary, an Event of Default by the Developer with regard to any of its
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obligations under this Agreement with regard to any of the Private Project Elements shall not
include any act or omission by the Developef due to any default, insolvency, bankruptcy or
failure to perform by any existing, future or potential tenant, occupant, buyer or lender for either
or both of the Trigger Buildings, any of the other Private Project Elements in Phase I, or

Building J; or

(e) The Developer fails to observe or perform any covenant, condition, obligation or
agreement (other than that referred to in Section 8.1(b)) required of it under this Agreement and
fails to cure, correct or remedy the failure within thirty (30) days after written notice of such
failure, or in the case of a failure which cannot with due diligence reasonably be cured within
such thirty (30) day period, the Developer fails to proce‘ed within such thirty (30) day period to
cure such failure and thereafter to prosecute the curing of such failure with diligence (it being
intended in connection with a failure not susceptible of being cure(i with due diligence within
such thirty (30) day period that the time wi.thin which to cure the same shall be extended for such
period as may be necessary to complete the same with all diligence, but not beyond two (2)

years); or

® If the Developer shall make an assignment for the benefit of creditors; or if the
Developer shall file a voluntary petition in bankruptcy or shall be adjudicated bankrupt or
insolvent, or shall file any petition or answer seeking any reorganization, arrangement,
composition, readjustment, liquidation, dissolution or similar relief under the present or any
future federal bankruptcy act or any other present or future applicable federal, state or other
statute or law, or shall seek or consent to or acquiesce in the appointment of any trustee, receiver
or liquidator of the Developer or of all or any substantial part of its properties or of any interest

of the Developer under this Agreement or in the Project.
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8.2. Event of Default by City. An Event of Default by the City under this Agreement means
one or more of the following events:

(@) Any representation or warranty made in this Agreement by the City was
materially inaccurate when made or shall prove to be materially inaccurate during the term of

this Agreement; or

(b)  The City, either directly or through the Construction Program Manager, fails to
respond to any items or pay any amounts when due hereunder, or to observe or perform any
cher covenant, obligation or agreement required of it under this Agreement and fails to cure,
correct or remedy the failure (i) in the event of non-payment, within seven (7) days after written
notice of such failure in accordance with Section 4.16, and (ii) failure to respond to plans and
Change Orders within the time periods specified in Sections 3.5 and 3.6, and (iii) within thirty

(30) days in all other cases.

8.3. Negotiation and Mediation. Upon the occurrence of an Event of Default by the

Developer or the City, the defaulting Party shall, upon writteﬂ notice from the non-defaulting
Party, proceed with negotiation as provided in Section 4.17(a), and, if the Parties are unable to
reach agreement during negotiation, they may proceed with mediation as set forth in Section
4.17(b), subject to the provisions set forth thereiﬁ.

8.4. Remedies. Subject to the provisions of Section 4.17, whenever any Event of Default
occurs and is not cured in accordance with Section 8.2 of this Agreement, the non-defaulting
Party may take any of one or more of the following actions:

(@) Recover damages payable in accordance with the provisions of this Section 8.4;
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(b)  Seek specific performance of the defaulting Party’s full and faithful performance

of its obligations under this Agreement;

(©) Terminate this Agreement by written notice to the defaulting Party, provided,
however, that the City’s obligation to make payments for any of the Delegated Public Project
Elements that have, as of the date of the termination, been undertaken or completed pursuant to

the provisions of this Agreement, shall survive such termination;

(d  Any and all other remedies (legal, equitable or otherwise) to which the non-
defaulting Party may be entitled under this Agreement, at law, in equity or otherwise, including,
without limitation, an action in the nature of mandamus or certiorari, an action for injunctive

relief, or any similar or equivalent action.

8.5. Delivery of Records and Assignment of Contracts on Termination. In the event of

the termination of this Agreement including following an Event of Default by the Developer or
upon Final Completion of all Delegated Public Project Elements, the Developer shall promptly
deliver all material books, records, plans and all other material written materials related to the
Construction of the Delegated Public Project Elements to the City. At the request of the City, the
Developer shall also assign or caused to be assigned to the City (a) any contracts for the
Delegated Public Project Elements entered into by the Devéloper in its name or in the name of an
Affiliate and (b) all license rights held by the Developer in any of the Design Development Plans'
for the Delegated Public Project Elements in whatever stage such Plans are in as of the date of
such termination, provided that the City has paid for all work under such contracts and on such

Plans through the date of termination, as well as all reasonable and customary close out costs
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charged by the Developer’s Consultants. Notwithstanding the foregoing, the City shall not be

required to pay any termination fees to any of the Developer’s Consultants.

8.6. Delays; Waivers. Except as otherwise expressly provided in this Agfeement, any delay
ny the Developer or the City in asserting any right or remedy under this Agreement shall not
operate as a waiver of any such rights or limit such rights in any way; and any waiver in fact
made by such Party with respect to any Event of Default by the other Party shall not be
considered as a waiver of rights with respect to any other Event of Default by. the non-defaulting
Party or with respect to the particular Event of Default except to the extent specifically waived in
writing. It is the intent of the Parties that this provision will enable each Party to avoid the risk of
being limited in the exercise of any right or remedy provided in this Agreement by waiver,

laches or otherwise.

8.7. Rights and Remedies Cumulative. The fights and remedies of the Developer and the

City are cumulative, and the exercise by either Party of any one or more of such rights shall not
preclude the exercise by it, at the same or different times, of any other right or remedy for any
other Event of Default by the other Party.

8.8.  Rights of Lenders. The City is aware that financing for the Private Project Elements

may be provided, in whole or in part and from time to time, by one or more Lenders. In the
event of an Event of Default by the Developer, the City shall provide notice of such Event of
Default, at the same time notice is provided to the Developer, to any Lender previously identified
to the City. If a Lender is permitted, under the terms of its égreement with the Developer, to cure
the Event of Default and/or to assume the Developer’s position with respect to this Agreement,
the City agrees to recognize such rights of Lender and to otherwise permit such Lender to

assume all of the rights and obligations of the Developer under this Agreement. The City shall,
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at any time upon reasonable request by the Developer, provide to any Lender an Estoppel
Certificate as defined in Section 9.16. Upon request by a Lender, the City shall enter into a
'separate assumption or similar agreement with such Lender, consistent with the provisions of this
Section 8.8.

8.9. Jurisdiction. The Parties hereby consent and submit to the jurisdiction of the courts of
the Commonwealth or federal courts located in the Commonwealth for all purposes in
connection with the resolution of controversies or disputes hereunder. The Parties irrevocably
consent to the service of process or notice of motion or other application to any of the
aforementioned courts, and any papers in connection with any proceedings before any of such
courts, by the mailing of copies thereof by certified or registered mail, postage prepaid.

ARTICLE 9
MISCELLANEQOUS

9.1. Use oi; Words and Phrases. Use of the singular shall include the plural and use of the
plural shall iﬁclude the singular, as appropriate. Where this Agreement requires the performance
of obligations, such performance, unless otherwise stated, may be performed by the Party or any
contractor or agent on its béhalf.

9.2. Construction. The terms and provisions of this Agreement represent the results of
negotiations between the Parties, each of which has been or has i1ad the opportunity to be
represented by counsel of ité own choosing and neither of which has acted under any duress or
compulsion, whether legal, economic or otherwise. Consequently, the terms and provisions of
this Agreement shall be interpreted and construed in accordance with their usuél and customary
meanings, and the Parties each hereby waive the application of any rule of law which would
otherwise be applicable in connection with thé interpretation and construction of this Agreement

that ambiguous or conflicting terms or provisions contained in this Agreement shall be
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interpreted or construed agqinst the Party whose attorney prepared the executed Agreement or
any earlier draft of the same.

9.3. Definiti.ons. Capitalized terms in this Agreement have the meanings ascribed in
Exhibit C. All other terms have common meanings unleés they are terms of art used in the
proper context.

9.4. Time of the Essence. Time is of the essence of this Agreement and each provision

hereof. All time periods set forth in this Agreement shall be measured in calendar days unless
otherwise indicated.

9.5. Good Faith of Parties and Cooperation. Excépt for any matter as expressly stated to be

in the sole discretion of a Party, in the performance of this Agreement, the Parties agree that each
shall act in good faith and shall not act unreasonably, arbitrarily or capriciously, nor
unreasonably withhold or delay any approval required by this Agreement. The Developer and
the City shall cooperate fully in all matters relating to the Project and shall promptly respond to
all requests for information by the other, including furnishing all documents and services relating
thereto reasonably required by the other in connection with the Delegated Public Project
Elements. The Developer shall promptly respond to all reasonable requests for information
necessary or appropriate to enable the Construction Program Manager to perform its duties
hereunder.

9.6. Force Majeure Whether stated or not, all periods of time in this Agreement are subject

to this Section 9.6. Neither the City nor the Developer, as the case may be, shall be considered
in default of its obligations under this Agreement in the event of enforced delay due to (a) causes
beyond its control and without its fault or negligence, including, but not restricted to, acts of God,

acts of public enemy, acts of the federal, state or local government, acts of the other Party, acts of
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third parties, litigation concerning the validity and enforceability of this Agreement or relating to
transactions contemplated hereby (including the effect of petitions for initiativé or referendum),
fires, floods, epidemics, quarantine, restrictions, strikes, embargoes, labor disputes, and
unusually severe weather or the delays of the Contractor, subcontractors or materialmen due to
such causes, nuclear radiafion, acts of a public enemy, war, terrorism or act of terror (including
but not limited to bio-terrorism or eco-térrorism), declaration of national emergency, insurrection,
ridt, labor strike or interruption, extortion, sabotage, or similar occurrence or any exercise of the
power of eminent domain, condemnation, or other taking by the action of any Governmental
Authority on behalf of any public, quasi-public, or private entity, or declaration of moratorium or
similar hiatus directly affecting any portion of the Project Property (whether permanent or
temporary) by any public, quasi-public or private entity excépt as contemplated by this
Agreement; (b) the order, judgment, action, or determination of any court, administrative agency,
Governmental Authority or other governmental body (collectively, an “Order”) which adversely
affects the construction or completion of the Project (except for actions of the City specifically
permitted under this Agreement), or the suspension, termination, interruption, denial, or failure
of renewal (collectively, a “Failure”) of issuance of any permit, license, consent, authorization,

or approval necessary to the construction or completion of the Project, unless it is shown that
such Order or Failure is the result of the grossly negligent, willful or intentional action or
inaction of the Party claiming the delay or is the result of the grossly negligent or willful
violation of Applicable Laws; provided, however, that the contesting in good faith of any such
Order or Failure shall not constitute or be construed or deemed as a waiver by a Party of Force
Majeure; (c) the denial of an application, failure to issue, or suspension, termination, delay or

interruption (collectively, a “Denial”) in the issuance or renewal of any permit, approval or
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consent required or necessary in connection with the construction or completion of the Project, if
such Denial is not also the result of a grossly negligent act or omission or willful violation by the
Party; provided that the contesting in good faith or the failure in good faith to contest any such
Denial shall not constitute or be construed or deemed as such a wrongful or grossly negligent act
or omission on the part of the Party; (d) the failure of any Contractor, subcontractor or supplier to
furnish services, materials or equipment in connection with the Construction of the Project if
such failure is caused by Force Majeure as defined herein, if and to the extent, and only so long
as the Party claiming the delay is not reasonably able, after using commercially reasonable
efforts, to obtain substitute services, materials or equipment of comparable quality and cost; (e)
without limiting the foregoing, but only with respect to-excusing the Developer’s performance
hereunder, any action or inaction of the City, its elected officials, officers, agents (including, but
not limited to, the Construction Program Manager), agencies, departments, committees or
commissioners which action is reasonably required by Applicable Laws and which unreasonably
delays the Developer’s ability to comply with any construction schedule or requirement set forth
by this Agreement; and (f) bankruptcy, insolvency or similar action, or any foreclosure or other
exercise of remedies of any Lender, with respect to any Contractor, subcontractor or supplier of
the Developer (collectively, “Force Majeure™). In the event of the oécurrence of any such
enforced delay, the time or times for performance of the obligations of the Party claiming delay
shall be extended for a period of the enforced delay; provided that the Party seeking the benefit
of the provisions of this Section shall, within ten (10) days after such Party knows of any such
enforced delay, first notify the other Parties of the specific delay in writing and claim the right to
an extension for the period of the enforced delay; prdvided, however, that either Party’s failure to

notify the other Party of an event constituting an enforced delay shall not alter, detract from or
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negate its character as an enforced delay if such event of enforced delay was not known or

- reasonably discoverable by such Party. Notwithstanding anything to the contrary in this

Agreement, no Force Majeure event shall excuse performance by the Developer or be considered
to continue in effect for more than two (2) years with respect to any such particular Force
Majeure event or three (3) in the aggregate for all Force Majeure events. Therefore, should a
Force Majeure event or events occur, the delay in the construction or completion of the Project
shall be excused for no more than a maximum of two (2) years for any individual event and a
maximum of three (3) years in the aggregate and thereafter any further delay shall not be excused
and shall be the responsibility of the Party failing to perform. Notwithstanding any i)rovision of
this Agreement to the contrary, Force Majeure shall not apply to the Developer’s obligations to
fund Debt Service Shortfall pursuant to Section 4.7 or Revenue Target Shortfall LOC pursuantto
Section 4.8.

9.7.  Severability. If any provision of this Agreement is held to be illegal, invalid or
unenforceable, in whole or in part under present or future Applicable Laws, such provision shall
be fully severable and this Agreement shall be construed and enforced as if such illegal, invalid
or unenforceable provision had never comprised a part of this Agreement and the remaining
provisions of this Agreement shall remain in full force and effect and shall not be affected by the
illegal, invalid, or unenforceable provision or by the severance of such provision from this
Agreement. Furthermore, in lieu of such illegal, invalid or unenforceable provision, there shall
be added automatically as part of this Agreement, a provision as similar in terms to such illegal,
invalid or unenforceable provision as may be possible and still be legal, valid and enforceable
and this Agreement shall be deemed reformed accordingly. Without limiting the generality of

the foregoing, if all or any portion of the payments required to be made by the City pursuant to

{Client Files\REA\304039\0001\DOC\00663811.DOC; 15}
109



e

the terms of this Agreement are determined by a court of competent jurisdiction to be contrary to
public policy or otherwise precluded, the Developf:r and the City shall utilize their best efforts to
promptly restructure and/or amend this Agreement, or to enter into a new agreement, which shall
reflect the City’s agreement to pay for the Construction of the Delegated Public Project Elements
to the extent and limited as provided herein.

In the event this Agreement is declared to illegal, invalid or unenforceable, in whole or in
part, the Developer shall retain all of its rights, at law or in equity, to seek recovery of all monies
expended by it in connection with the Construction of the Delegated Public Project Elements or
the Private Project Elements under theories of quantum merit, restitution, quasi-contract, or any
similar or other theory of recovery, and nothing in this Agreement shall be construed to limit,
waive or restrict in any manner such rights of the Developer.

9.8.  Successors and Assigns. Except as otherwise specifically set forth herein, all the

easements, rights, covenants, agreements, reservations, restrictions and conditions herein
contained touch and concern the real estate and shail run with the fee interest in the Project
Property and shall inure to and be binding upon the Parties and each subséquent holder of the fee
interest in any portion of the Project Property and their respective successors, successors in title,
assigns and mortgagees, with the same force and effect for all purposes as though set forth at
length in each and every assignment of any such fee interest in any portion of the Project
Property or any part thereof. “Assigns” may include Lenders, tenants, holders of easements and
ground lessees. Reference in any assignment, or in any mortgage or other evidence of obligation,
to the rights and covenants herein described shall be sufficient to create and reserve such rights

and covenants to the respective assignees or mortgagees of such fee interest as fully and

completely as though said rights and covenants were fully recited and set forth in their entirety in
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any such document. Notwithstanding the forgoing, Developer may not assign, transfer or
delegate (by sale, assignment, pledge, license or otherwise) any of its obligations to Construct
the Delegated Public Project Elements except (a) to an Affiliate of the Developer that is a
landowner of land in the Invested Revenue District then with written notice to the City, or (b)
with the prior written consent of the City. Any transfer of Developer’s obligations under this
Agreement by operation of law, merger or consolidation of Developer into or with any other
entity, or the sale of all or substantially all of Developer’s assets, shall also constitute a transfer
requiring the City’s prior written consent. Any such transfer or delegation made without the
City’é coﬂsent shall be void and ineffective and shall constitute an Event of Default by
Developer under this Agreement.

9.9. Further ‘Assurances. At any time and from time to time, each Party hereto agrees, upon
the written request of the other Party, to execute and, if required, acknowledge and record, all
such amendments hereto or other documents as may be reaspnably be required to effectuate the
intents and purposes of this Agreement. | |

9.10. No Partnership or Joint Venture. Nothing contained in this Agreement shall be

construed to create a partnership or joint venture between the City and the Developer, nor shall
either Party be liable for any debts incurred by the other Party in the conduct of its business or
affairs, nor shall either Party be deemed the agent or representative of the other Party for any
purpose or in any manner under this Agreement and the Developer in undertaking the Delegated
Public Project Elements is acting as an independent contractor.

9.11. Notice. Any notice required or permitted to be given, delivered or served under this
Agreément shall be in writing ahd shall be given by (a) personal delivery with return receipt, (b)

by deposit in the United States mail, certified or registered, return receipt requested, postage

{Client Files\REA\304039\0001\DOC\00663811.D0C; 15)
111



prepaid (“Mail”), addressed to the Parties at the addresses set forth below, or at such other
address as a Party may designate from time to time in writing pursuant to the terms of this
Section, or (¢) any Courier, and addressed:

(a) in the case of a notice or communication to the Developer, as follows

Worcester Renaissance LLC
c/o Berkeley Investments, Inc.
121 High Street

Boston, MA 02110

Attn: Young K. Park

With a copy to:

Robert E. Longden, Esquire
Bowditch & Dewey, LLP

311 Main Street

P.0. Box 15156

Worcester, MA 01615-1056

(b)  inthe case of a notice or communication to the City, as follows:

City Manager

City Hall

455 Main Street
Woréester, MA 01608
With a copy to:

City Solicitor

City Hall
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455 Main Street
Worcester, MA 01608
or to such other agent or agents, as the case may be, designated by the Parties.

Notice shall be deemed to have been given on the date on which notice is delivered to its
intended recipient if notice is given by personal delivery or courier and on the date of delivery or
the date upon which delivery was refused as iﬁdicated on the registered or certified mail return
receipt.

9.12. Section Headings. The Section (and subsection) headings contained in this Agreement

are for convenience and reference only and are not intended to define or limit the scope of any -
provision of this Agreement.

9.13. Counterparts. This Agreement may be executed in counterparts, each of which shall be
deemed to be an original, and all such counterparts shall constitute one and the same agreement,
binding on the Parties.

9.14. Amendment. No change or addition is to be made to this Agreement except by written
amendment executed by the City and the Developer. However, either Party may, By written
notice signed by such Party, waive or release its rights hereunder.

9.15. Governing Law. This Agreement shall be governed by and construed in accordance

with, the laws of the Commonwealth without reference to conflict of laws principles.

9.16. Estoppel Certificates. The City and the Developer shall, without charge, at any time
and from time to time, within fifteen (15) days after request by the other Party, certify by written
instrument, duly executed, acknowledged and delivered to the Party making such request, or to
any other person or entity specified by such Party: (a) that this Agreement is unmodified and in
full force and effect, or if there have been any modifications, that the same is in full force and
effect as modified and identifying the modifications, and (b) to such Party’s knowledge whether
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the other Party is in default under any provisions of this Agreement and if such default is known,

the nature of such default.

9.17. Non-liability of City Officials and Employees, Members and Partners of the

Developer. No elected official, officer, representative, agent, attorney or employee of the City,
nor the Construction Progfam Manager, shall be personally liable to the Developer, its
successors or assigns in the event of any default or breach by the City or for any amount which
may become due to the Developer or its successors or assigns or with respect to any obligation of
the City under the terms of this Agreement. Notwithstanding anything contained in this
Agreement to the contrary, unless otherwise expressly limited herein, the liability of the
Developer under this Agreement shall not be exfended to or enforceable against any of the
individuals who are shareholders, members, managers, partners, officers, direct\ors, employees,
agents, attorneys or representatives ‘of the Developer or any of the Developer’s Affiliates (except
for Affiliates who are land owners in the Project Property and only to the extent specifically
provided for in this Agreement).

9.18. Business Days. If the last day of any time period stated in this Agreement or the date on
which any obligation to be performed under this Agreement shall fall on a Saturday, Sunday or
legal holiday, then the duration of such time period or the date of performance, as applicable
shall be extended so that it shall end on the next succeeding day which is not a Saturday, Sunday
or legal holiday.

9.19. Exhibits. All Exhibits attached to this Agreement are incorporated into and made an
integral part of this Agreement for all purposes by this reference.

9.20. Integration. Except as expressly provided herein, this Agreement (including the

Exhibits attached hereto) constitutes the entire agreement between the Parties with respect to the
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subject matter hereof and supersedes any prior agreement, understanding, negotiation or
representation regarding the transactions contemplated by this Agreement.

9.21. Compliance with Laws. The City and the Developer shall, at all times, be subject to all

Applicable Laws pertinent to this Agreement and the transactions contemplated hereby. In
carrying out its obligations under this Agreement, the Developer shall comply with all
Applicable Laws (including, without limitation thereto,'the DIF statute).

9.22. Binding Effect. All of the covenants, conditions and obligations contained in this

Agreement shall be binding upon, and inure to the Developer and the City and their respective
successors and assigns, provided, however, that the provisions of Sections 2.6, 6.1, 7.1(k) , 7.1(D),
7.1(m), 7.1(n), 7.7, and 7.8 only shall be binding upon and inure to Worcester Renaissance
Towers, severally, but not jointly; and the provisions of Section 2.6, 2.7, 6.1, 7.1(0), 7.1(p),
7.1(@), 7.1(r), 7.7, and 7.8 only shall be binding upon and inure to Worcester Renaissance C&D,
severally, but not jointly. Whenéver the term “Party” or the name of any particular Party is used
in this Agreement, such term shall include all such successors and assigns subject to the
restriction on transfer or delegation of obligations of the Developer in Section 9.8 and subjeét to

the covenants on ownership in Section 7.7.

9.23. Inspector General. Notwithstanding anything in this Agreement to the contrary, the

City shall submit this Agreement and all proposed amendments hereto to the Ofﬁqe of the .
Inspector General of the Commonwealth for his review and comment and this Agreement and
amendments hereto may not be signed or become effective until fifteen (15) days after such
submission.

9.24. Recording. Except for the Use Restrictions, the Sidewalk Easement Agreement, the

Truck Tunnel Service Entrance Easement Agreement, the Vertical and Horizontal Easement
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Agreement, the covenant described in Exhibit 6.3(c), and a Notice of Lease for the Parking
Garage Lease, the Parties acknowledge and agree that neither this Agreement, nor any notice or
memorandum hereof shall be recorded in the Registry.

[SIGNATURE PAGE TO FOLLOW]
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In witness whereof, the City and the Developer have executed this Agreement under seal

as of the date first above written.
CITY OF WORCESTER

By:
Name:
Title:

Approved as to form:

OFFICE OF THE CITY SOLICITOR

By:
Name:
Title:
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WORCESTER RENAISSANCE LLC, a
Delaware limited liability company

By:

Worcester Renaissance Holdings LLC, a
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Delaware limited liability company,
its sole member

By: Berkeley Worcester MGR LLC, a
- Delaware limited liability company,
a manager

Berkeley Investments, Inc., a
Massachusetts corporation,

its manager, and as development agent for
Worcester Renaissance LLC

By:

Name: Young K. Park

Title: President and
Treasurer
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Joinder

Worcester Renaissance Towers LL.C and Worcester Renaissance C&D LLC hereby
execute this Agreement for the limited purpose of agreeing to be bound, severally, but not jointly,
by the applicable provisions of: for Worcester Renaissance Towers LLC, Sections 2.6, 6.1,
7.1(k) , 7.1(1), 7.1(m), 7.1(n), 7.7, 7.8 and 9.22 only and by no other provisions of this
Agreement; and for Worcester Renaissance C&D LLC, Sections 2.6, 2.7, 6.1, 7.1(0), 7.1(p),
7.1(q), 7.1(r), 7.7, 7.8 and 9.22 only and by no other provisions of this Agreement

Executed as a sealed instrument this ____ day of May, 2006.

WORCESTER RENAISSANCE TOWERS LLC

By:

WORCESTER RENAISSANCE C&D LLC

By:
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EXHIBIT A
Project Legal Description

(SEPARATE DOCUMENT)
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THE LAND IN SAID CITY AND COUNTY OF WORCESTER SHOWN AS PARCELS GA, C, A, GB, T, O, M, F1
AND F-2 ON A PLAN BY THOMPSON-LISTON ASSOCIATES, INC,, CVIL ENGINEERS-LAND SURVEYORS,
AND ENTITLED “SUBDIVISION PLAN OF PROPERTIES IN WORCESTER, MASS. OWNED BY WORCESTER
REDEVELOPMENT AUTHORITY AND TO BE TRANSFERRED TO WORCESTER CENTER ASSOCIATES WITH
THE EXCEPTIONS OF PARCELS 5, 8 AND PARCELS LABELED W.RA", AND DATED OCTOBER 21, 1988,
AND BEARING A MOST CURRENT REVISION DATE OF DECEMBER 3, 1969, WHICH 8AID PLAN IS
RECORDED IN PLAN BOOK 332, PLAN 101, WORCESTER DISTRICT REGISTRY OF DEEDS, AND

THE LAND IN SAID CITY AND COUNTY OF WORCESTER SHOWN AS PARCEL 6-A ON PLAN ENTITLED
*LAND IN WORCESTER, MASSACHUSETTS, OWNED BY WORCESTER REDEVELOPMENT AUTHORITY”
DATED APRIL 30, 1970, PREPARED BY RENEY BROTHERS, INC., REGISTERED ENGINEERS AND
SURVEYORS, WORCESTER, MASSACHUSETTS, RECORDED IN PLAN BOOK 343, PLAN 69;

BOUNDED AND DESCRIBED AS FOLLOWS

BEGINNING AT A POINT AT THE SOUTHEASTERLY CORNER OF COMMERCIAL STREET AND THE
NORTHERLY SIDE OF FRONT STREET AT A POINT; THENCE RUNNING

N 24° 39° 45" E A DISTANCE OF 251.39' FEET ALONG THE SIDELINE OF COMMERCIAL STREETTOA -
POINT OF CURVATURE; THENCE RUNNING

NORTHERLY ON A CURVE TO THE LEFT HAVING A RADIUS OF 828.00° FEET A LENGTH OF 146.84'
FEET ALONG SAID SIDELINE 7O A POINT OF TANGENCY; THENCE RUNNING

N 14° 30’ 05" E A DISTANCE OF 182.25' FEET TO A POINT OF CURVATURE AT FOSTER STREET;
THENCE RUNNING .

NORTHERLY AND EASTERLY ALONG A CURVE TO THE RIGHT HAVING A RADIUS OF 12.00' FEET A -
LENGTH OF 20.12° FEET TO A POINT OF TANGENCY; THENCE RUNNING

$69°26'13"E A DISTANCE OF 295.08° FEET ALONG THE SIDELINE OF FOSTER STREET TOAPOINT
‘OF CURVATURE; THENCE RUNNING

SOUTHEASTERLYONAGDRVETOTHER!GHTHAWNGARAD!USOFB&.WFEETALENGTHOF
17.51' FEET ALONG THE SIDELINE OF FOSTER STREET YO A POINT AT THE END OF FOSTER
STREET AND THE BEGINNING OF WORCESTER CENTER BOULEVARD; THENCE CONTINUING

SOUTHEASTERLY ON A CURVE TO THE RIGHT HAVING A RADIUS OF 856.00' FEET A LENGTH OF
100.29° FEET ALONG THE SIDELINE OF WORCESTER CENTER BOULEVARD TO A POINT OF NON- -
TANGENCY; THENCE RUNNING

S 18° 15" 41" W A DISTANCE OF 12,19° FEET TO A POINT OF NON-TANGENCY; THENCE RUNNING

SOUTHEASTERLY ON A CURVE TO THE RIGHT HAVING A RADIUS OF 844.00' FEET A LENGTH OF
298.90° FEET ALONG THE SIDELINE OF SAID WORCESTER CENTER BOULEVARD TO A POINT OF
‘COMPOUND CURVATURE; THENCE RUNNING

SOUTHEASTERLY ON A CURVE TO THE RIGHT HAVING A RADIUS OF 1444.00° FEET A LENGTH OF
109.43' FEET ALONG THE SIDELINE OF SAID WORCESTER CENTER BOULEVARD TO A POINT OF
COMPOUND GURVA“’RE.ﬂ!ENCERUNNING



SOUTHEASTERLY ON A CURVE TO THE RIGHT HAVING A RADIUS OF 500.00' FEET A LENGTH OF
. 41.81' FEET ALONG THE SIDELINE OF SAID WORCESTER CENTER BOULEVARD TO A POINT OF
COMPOUND CURVATURE; THENCE RUNNING

SOWHERLYDNACURVETO'I}'EWMVINGARADMSOFWlMFEETALB‘BTHOF 169.67
FEET ALONG THE SIDELINE OF SAID WORCESTER CENTER BOULEVARD TO A POINT OF
TANGENCY; THENCE RUNNING .

s 19'29’00‘.‘EADISTANGEOFMJS‘FEEFALONGTHESIDEUNEO-FWWORCEBTERCENTER
BOULEVARD TO A POINT OF CURVATURE; THENCE RUNNING

SOUTHERLY ON A CURVE TO THE RIGHT HAVING A RADIUS OF 412.00° FEET ALENGTH OF 4449°
FEET ALONG THE SIDELINE OF SAID WORCESTER CENTER BOULEVARD TO A POINT OF NON-
TANGENCY AT PARCEL G-1 NOW OR FORMERLY OF THE WORCESTER REDEVELOPMENY
AUTHORITY; THENCE RUNNING

§ 82* 21" 23" W A DISTANCE OF 8.83' FEET ALONG SAID AUTHORITY PARCEL TQ A POINT OF NON-
TANGENCY; THENCE RUNNING '

SOUTHERLY ON A CURVE TO THE RIGHT HAVING A RADIUS OF 510.63' FEET A LENGTH OF 51.28°
FEET ALONG SAID AUTHORITY PARCEL TO A POINT OF NON-TANGENCY; THENGE RUNNING

N 67* 30" 47~ E A DISTANCE OF 1.72° FEET ALONG SAID AUTHORITY LAND TO A POINT OF
CURVATURES; THENCE RUNNING

SOUTHEASTERLY ON A CURVE TO THE RIGHT HAVING A RADIUS OF 17.33" FEET ALENGTH OF
12.64° FEET TO A POINT OF NON-TANGENCY; THENCE RUNNING . ’

SOUTHWESTERLY ON A CURVE TO THE RIGHT HAVING A RADIUS OF 412.00' FEET A LENGTH OF
339,62 FEET TO A POINT ON THE CURVE AT PARCEL G-2 NOW OR FORMERLY OF THE WORCESTER
REDEVELOPMENT AUTHORITY; THENCE RUNNING

N 50° 20" 13* W A DISTANCE OF 4.66' FEET ALONG SAID AUTHORITY LAND TO A POINT OF NON-
TANGENCY; THENCE RUNNING

SOUTHWESTERLY ON A CURVE TO THE RIGHT HAVING A RADIUS OF 510.63' FEET A LENGTH OF
27.04' FEET ALONG SAID PARCEL G-2 TO A POINT; THENCE RUNNING ’

550" 20° 13* E A DISTANCE OF 2.14° FEET ALONG SAID AUTHORITY LAND TO A POINT AT

S 42° 08" 32° W A DISTANCE OF 50.13’ FEET ALONG THE SIDELINE OF WORCESTER CENTER
BOULEVARD TO A POINT OF CURVATURE; THENCE RUNNING '

SOUTHWESTERLY ON A CURVE TO THE LEFT HAVING A RADIUS OF 308.00° FEET A LENGTH OF
81.16" FEET ALONG THE SIDELINE OF WORCESTER CENTER BOULEVARD TO A POINT OF
TANGENCY; THENCE RUNNING

§27° 02 41" W A DISTANCE OF 35.55' FEET ALONG THE SIDELINE OF WORCESTER CENTER
BOULEVARD TO A POINT OF CURVATURE; THENCE RUNNING

SOUTHWESTERLY OGN A CURVE TO THE RIGHT HAVING A RADIUS OF 282.00° FEET A LENGTH OF
88.41° FEET ALONG THE SIDELUINE OF WORCESTER CENTER BOULEVARD TO A POINT OF
TANGENCY; THENCE RUNNING .

S 44° 00° 00" W A DISTANGE OF-137.89" FEET ALONG WORCESTER CENTER BOULEVARD TO IT'S
END AT A POINT OF CURVATURE AT FRANKLIN STREET: THENCE RUNNING -

e



SOUTHWESTERLY, WESTERLY AND NORTHWESTERLY ON A CURVE TO THE RIGHT HAVING A
RADIUS OF 86.88' FEET A LENGTH OF 114 47" FEET ALONG THE SIDELINE OF FRANKLIN STREET 10
A POINT OF TANGENCY; THENCE RUNNING

N60° 20' 22° W A DISTANGE OF 140.07° FEET ALONG THE SIDELINE OF FRANKLIN STREET TO AN
ANGLE POINT; THENCE RUNNING ’

N 55° 04 42°W A DISTANCE OF 84.88' FEET ALONG THE SIDELINE OF FRANKLIN STREET TO A
CORNER POINT AT LAND OF THE ROMAN GATHOLIC BISHOP OF WORCESTER; THENCE RUNNING

N 26° 17" 05" E A DISTANCE OF 244.52' FEET ALONG SAID ROMAN CATHOLIC BISHOP OF
WORCESTER TO A CORNER POINT; THENGE RUNNING

N 63° 42' 55" W A DISTANCE OF 118,05’ FEET ALONG SAID ROMAN CATHOLIC BISHOP OF
WORCESTER TO A CORNER POINT; THENCE RUNNING

S26° 17° 05" W A DISTANCE OF 25.00° FEET ALONG SAID ROMAN CATHOLIC BISHOP OF
WORCESTER TO A CORNER POINT; THENCE RUNNING -

NB3° 42' 55° W A DISTANGCE OF 118.10° FEET ALONG SAID ROMAN CATHOLIC BISHOP

WORGCESTER TO A CORNER POINT; THENCE RUNNING

S 10° 57 15" W A DISTANCE OF 77.77° FEET ALONG SAID ROMAN CATHOLIC BISHOP OF
WORCESTER TO A CORNER PCINT; THENCE RUNNING

N 63° 42° 55" W A DISTANCE OF 150.19’ FEET ALONG SAID ROMAN CATHOLIG BISHOP OF
WORCESTER AND LAND OF THE CITY OF WORCESTER TO A CORNER POINT AT FRONT STREET;

N 28° 53 30" E A DISTANGE OF 253.25' FEET ALONG THE SIDELINE OF FRONT STREET TO APOINT
* OF CURVATURE; THENCE RUNNING

NORTHEASTERLY, NORTHERLY AND NORTHWESTERLY ON A CURVE TO THELEFT HAVING A
RADIUS OF 110.00' FEET A LENGTH OF 177.80° FEET ALONG THE SIDELINE OF FRONT STREET TOA
POINT OF TANGENCY; THENCE RUNNING '

N 63° 42’ 55" W A DISTANCE OF 193.92' FEET ALONG THE SIDELINE OF FRONT STREET TO THE
POINT AND PLACE OF BEGINNING.

1Y

INCLUDING A PORTION OF WORCESTER CENTER BOULEVARD, AS SHOWN ON THE SITE
PLAN L



EXHIBIT B
Site Plan

(SEPARATE DOCUMENT)
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EXHIBIT C

Definitions
Actual Collected Revenue means the amount of revenue actually received by the City in a fiscal
year from real estate taxes from real property and personal property taxes from personal property
in the Invested Revenue District and net revenue (net of all reasonable operating expenses)
received from the Parking Garage. The City may calculate the amount of Actual Collected
Revenue for each fiscal year based on the amount of Actual Collected Revenue received as of
June 1* in each fiscal year with the addition ef an amount estimated by the City to be the
additional Actual Collected Revenue reasonably anticipated to be received in the month of June
followed by a later reconciliation of such estimated ameunts to actual amounts of Actual
Collected Revenue ultimately received by the City for each such fiscal year. If in any fiscal year, —
certain amounts received by the City after June 30™ of such fiscal year are included by the City
in Actual Collected Revenue for such fiscal year, there shall be a further reconciliation for such
fiscal year to reflect such amounts. For purposes of calculating the Actual Collected Revenue,
Parking Garage revenues Will be net of reasonable operating expenses but will not be net of any
amounts paid for capital expenditures as defined under GAAP pursuant to applicable FASB.
regulations, nor any amounts deposited in or credited to the City’s capital reserve fund for the

Parking Garage.

Affiliate of a person or entity means any manager, member, officer, director or
shareholder and any other person, partnership, limited liability company, limited liability
partnership, or corporation which directly or indirectly controls, or is controlled by, or is under

common control with such person or entity.
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ALTA Survey means the plan entitled “ALTA/ACSM LAND TITLE SURVEY, NEW
WORCESTER CENTER, WORCESTER, MASSACHUSETTS” prepared for Berkeley
Investments, Inc. by Judith Nitsch Engineering, Inc., and dated October 5, 2004.

Applicable Laws means any federal, state, or local law, statute, ordinénce, order or
regulation applicable to thé Construction or use of any portion of the Project and/or the Project
Property.

| Application for Payment means any request for payment submitted by the Developer to
the Construction Program Manager in accordance with Article 4.

Approved Design means those Schematic Design Documents, Design Development
Plans and Construction Documents, and all changes thereto, approved by the City pursuant to
Article 3.

Approved Site Plan means the plan entitled, “CitySquare, Berkeley Investments, Inc.”
drawn by Arrowstreet/Judith Nitsch Engineering, Inc. with an issue date of July 28, 2005 and
approved by the Worcester Planning Board on August 24, 2005 pursuant to an application by the
Developer for Definitive Site Plan Approval.

Architect means Arrowstreet, Inc., and any successors, assigns or replacements
reasonably approved by the City to be the architect/architects hired by the Developer and
procured through a process that is satisfactory to the Developer, to design all or a portion of the
Delegated Public Project Elements, and their consultants.

Assigns, as defined in Section 9.8.

Berkeley means Berkeley Investments, Inc. in its capacity as development agent for the
Developer and as manager and sole member of Berkeley Worcester MGR LLC, a Delaware

limited liability company.
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Certificate for Payment means the certificate signed by the Construction Program
Manager approving payment to the Developer based on an Applicatioﬂ for Payment as described
in Sections 4.10 through 4.14.

Certificate of Substantial Completion means the certificate to be issued by the
Architect at the time of Substantial Completion of the Delegated Public Project Elements in
accordance with Section 4.13.

Change Order means any change order approved by the Change Order Review Board
pursuant to Section 3.6, including Minor Change Orders and Major Change Orders.

Change Order Review Board, as defined in Section 3.6.

City means the City of Worcester, Massachusetts.

City Council means the Worcester City Council.

Commence or Commencement means, with respect to any Construction or the
performance of any work, the activities and/or the date constituting commencement of such
Construction or work, as set forth in the contract with the Contractor or any subcontractor for
such Construction or work; provided, however, that none of the early release work set forth in
Section 3.1 shall constitute Commencement of the Construction of the Parking Garage.

Commonwealth means The Commonwealth of Massachusetts.

Construct, Constructing or Consfructed means to perform, performing or have
performed, the Construction.

Construction means all activities and services, of whatever kind and nature, related to
the design, engineering, development, permitting, procurement and construction of any portion
of the Delegated Public Project Elements or the Private Project Elements to be performed to

Final Completion, including, but not limited to, abatement, demolition, environmental
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remediation, site preparation and installation of all utilities, all construction activities, and the
management and supervision of such activities and services.

Construction Amount means an amount equal to (a) Seventy One Million One Hundred
Fifty One Thousand Three Hundred Thirty One Dollars ($71,151,331.00) minus (b) the cost of
the Worcester Center Bouievard Sitework, as determined in accordance with Section 2.4. The
Construction Amount shall be used to pay for the Documented Costs of the Delegated Public
i’roject Elements.

Construction Costé means all Hard and Soft Documented Costs incurred in connection
with the Construction of any of the Delegated Public Project Elements, including, but not limited
to, all consulting, ménagement, legal, accounting and financing costs, all costs of relocating
former tenants or occupants of the Project Property displaced by the demolition of existing
structures, and all costs of pre-occupancy maintenance, repair or replacement of any portion of
the Delegated Public Project Elements included in the definition of “project costs” in the DIF
Statute.

Construction Documents means those plans and documents prepared by the Architect
based on the Schematic Design Documents, the Design Development Plans and, once approved
by the Developer and the City, the Design Guidelines that set forth in detail the requirements for
the Construction of the Delegated Public Project Elements, including, the detailed diagrams of
the structural framing, mechanical and electrical systems, and written technical specifications
elaborating the nature and performance requirements of systems and materials and required to be

submitted and approved by the City as provided in Section 3.5.
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Construction Program Manager means the construction management firm hired by the
City to perform the duties of the Construction Program Manager with respect to the Construction
of the Delegated Public Project Elements.

Construction Program Manager Representative means, initially, Robert A. Poitrast,
Vice President, Tishman Construction Corporation of Massachusetts whose address is 84 State
Street, Boston, Massachusetts 02109, until written notice of a change in the Construction
Program Manager Representative is delivered by the City to the Developer.

Consultants means all civil, mechanical, structural, geotechnical, environmental and
traffic engineers and any other licensed engineers, landscape architects and professionals
retained by the Developer, the Architect or the Contractor to develop and design the Delegated
Public Project Elements.

Contingency Amount - City means the amount of Tén Million Fifty Thousand Dollars
(8$10,050,000.00) to pay for Eligible Contingency Amounts incurred in the Construction of the
Delegated Public Project Elements, as provided in Section 4.4.

Contingency Amount - Developer means the amount of Eight Million Fifty Thousand
Dollars ($8,050,000.00) to be funded by the Developer to pay for Net Cost Overruns in the
Construction of the Delegated Public Project Elements as provided in Section 4.4, which amount
may be funded by a cash payment, a Letter of Credit, or a combination of both.

Contingency Amount LOC(s) means the portion of the Contingency Amount -
Developer which is to be provided by one or more Letters of Credit.

Contractor means Turner Construction Company, and any successors, assignees or

replacements reasonably approved by the City to be the Contractor hired by the Developer and
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procured through a process that is satisfactory to the Developer to Construct the Delegated
Public Project Elements.

Courier méans any recognized express or overnight delivery service with return receipt,
delivery charges prepaid.

Debt Service meaﬁs, for any fiscal year, all principal and interest payable with respect to
the DIF Bonds resulting directly from the Second Disbursement aﬁd Construction Costs for the
Enabling Work, excluding any direct or indirect personnel or administrative costs of the City.
The amount of the First Disbursement shall not be included in the calculation of Debt Service.

Debt Service LOC, as described in Section 4.7.

Debt Service Shortfall means, for any fiscal year, the difference between Debt Service
and New Collected Revenue. Permit Fees shall not be included in the calculation of Debt
Service Shortfall.

Default LOC mean a Letter of Credit which may only be drawn upon to pay for Revenue
Target Shortfall following the Commencement of the Construction of the Parking Garage, but
only in the event that the Developer is in default in its obligations under agreements with its
principal tenant or buyer to build one of the Trigger Buildings. The amount of the Default LOC
shall be equal to the difference between $1 million and the total amount drawn down by the City
from the Debt Service LOC.

Default Rate means three percent (3%) per annum above the prime rate as quoted in the
Wall Street Journal or an acceptable substitute if the Wall Street Journal ceases publication.

Delegated Public Project Elements means the portion of the Public Project Elements to
be Constructed by the Developer and paid for by the City as provided in this Agreement as

follows: (a) the relocation of former tenants or occupants of the Project Property displaced by the
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demolition of existing structures for the Conétruction of the Public Project Elements; (b) the
Enabling Work; (c) the Construction of the Parking Garage; (d) the Construction of the Sitework;
and (e) all Construction Costs incurred in connection with items (a) - (d).

Delegated Public Project Elements Budget means the budget approved by the City and
the Developer to design and construct the Delegated Public Project Elements, attached hereto as
Exhibit 4.1(a), as it may be amended from time to time by any GMP and related Soft Costs, and
any approved Change Order.

Denial, as deﬁﬁed in Section 9.6.

Design Development means the stage of the design process during which the Design
Development Plans are being developed.

Design Development Plans mean those plans that illustrate and describe the refinement
of the design of the Delegated Public Project Elements, establishing the scope, relationships;
forms, size and appearance of the Delegated Public'l Project Elements by means of plans, sections,
and elevations, typical construction details and equipment layouts required to be submitted to
and approved by the City as provided in Section 3.5. The Design Development Plans shall
include specifications that identify major materials and systems and establish in general their
quality levels.

Design Guidelines means the design guidelines for the Project to be prepared by the City
with the assistance of Sasaki Associates and approved by the Developer and the City, such
approval not to be unreasonably withheld, the principles for which are set forth in Exhibit 2.7.

Developer means Worcester Renaissance LLC and its successors and assignees, acting

by and through Berkeley as its development agent.
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Development Program means the general description of the Project and the

development schedule attached hereto as Exhibit 2.1, as it may be amended from time to time.

DIF Application means the District Improvement Financing Application for the Project
submitted by the City to the EACC pursuant to the DIF Statute.

DIF Approval means the approval of the DIF Application by the EACC on
September 12, 2005, as amended.

DIF Bonds means bonds, bond anticipation notes and other financing instruments
permitted by the DIF Statute.

DIF Revenue means the incremental real property tax revenues, the personal property
tax revenues and the Parking Garage revenues expected-to be generated by the development of
the Project Property in accordance with the Development Program.

DIF Statute means the District Improvement Financing Law, Massachusetts General
Laws Chapter 40Q.

Direct Public Project Elements means the portion of the Public Project Elements to be
Constructed, provided or procured by the City, without any obligation on the part of the
Developer or any of its Affiliates, as follows: (a) the Construction of certain modifications to
Worcester Center Boulevard and adjacent sidewalks, including streetscape, traffic mitigation
improvements and the Worcester Center Boulevard Sitework; (b) the Construction (excluding
design, engineering, permitting, abatement, demolition and environmental management). of the
physical components of the pbrtion of the new public street shown as New Street D on the
Approved Site Plan, to be located within, or abutting, the boundaries of Parcel K, including
sidewalks, streetscape, installation of all utilities and all related improvements, using' materials

consistent with the Construction of the Sitework; (c) the services of the Construction Program
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Manager; (d) the services, salaries and ordinary maintenance items incurred by the City for the
City’s administration and management of the Project; (€) the cost of Construction inspection and
code inspection activities by City officials necessitated by the Project; provided, however, that
the Developer éhall be responsible to pay for required Permit Fees subject to and as reduced by
the Permit Fees Reduction Ordinance; (f) the funding of a debt service reserve fund and a
capitalized interest fund in connection with the DIF Bonds to be brovided by the City pursuant to
Section 4.2, if required as part of such financing; (g) transactional costs related to the issuance of
the DIF Bonds; and (h) funding of the Contingency Amount - City.

Dispute means any dispute between the Dc;.veloper and the City arising out of or relating
to the interpretation, construction or performance of this Agreement, or any breach thereof,
including, but not limited to, the Construction Prograxﬂ Manager’s withholding of any required
approval of budgets, GMP amounts, plans, changes to plans, cost overruns, allocations,
Applications for Payment or Certificates of Payment.

Documented Costs means costs for which the Developer has provided written evidence
reasonably satisfactory to the City demonstrating that such costs have been incurred directly or
indirectly by the Developer with respect to the Project and which are (a) eligible as “project
costs” as defined in the DIF Statute, and (b) Construction Costs directly related to the Delegated |
Public Project Elements. Documented Costs shall also include the Developer’s Project
Management Fee in the am§unt set forth in the Delegated Public Project Elements Budget.

EACC means the Massachusetts Economic Assistance Coordinating Council.

Element means any improvement, public or private, that is part of the Project.

Eligible Contingency Amounts means (a) any increase in the estimated Construction

Costs for any Element as set forth in the Delegated Public Project Elements Budget due to the
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amount of a GMP, plus related Séﬂ Costs and Change Orders, for such Element, (b) Net Cost
Overruns of Documented Costs in excess of the amount of any GMP plus related Soft Costs
incurred in the Construction of the Delegated Public Project Elements, (c) Default Rate interest,
if any, owed by the City in accordance with Section 4.16, and (d) reimbursement to the
Developer for payments from the Contingency Amount LOC, as described in Section 4.7(a).

Emergency means any occurrence which reasonably requires the Developer to take
action, and expend funds, to protect public health and/or safety, and/or protect and preserve any
of the Delegated Public Project Elements, without first seeking approval of the City for such
expenditures, and which is caused by a natural disaster, extreme weather conditions, terrorism,
vandalism or any other unforeseen set of circumstances. The Developer will only spend such
funds as are reasonably required to mitigate the Emergency unless and until City approval of
further expenditure of funds can be obtained.

Enabliﬁg Disbursement, as described in Section 4.6(d).

Enabling Work means the work reasonably required to prepare for and allow (a) the
demolition of the Mall and portions of the existing garages on the Project Property, and (b) the
Construction of the Parking Garage and the Sitework, including the following:

(1) All utility terminations, relocations, and cut and cap preparations to permit the
relocation of utilities;

(11)  Asbestos abatement in the Mall;

(i) Temporary and new partitions along the new Parking Garage demising line and
the Mall demolition line;

(iv)  Structural reinforcement for roads, including areas over and along the Truck

Tunnel and the Truck Tunnel Service Entrance;
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(v)  Waterproofing system and protection slab of the areas (currently watertight within
the Mall) over and along the Truck Tunnel, below the location of the new streets and sidewalks;

(vi)  Demolition of the Mall, portions of the existing garages and disposal of materials;

.(vii) New shear walls in the remaining so-called East Garage on the Project Property
(required due to partial garage demolition for Front Street extension), and eliminating existing
expansion joints in the remaining garage for structural stability;

(viii) New permanent stair and elevator at the end of the East Garage;

(ix) New insulated perimeter walls for Buildings D and E (due to Mall demolition);

(x)  Work associated with the installation of four (4) oil/grease separators for the new
streets;

(xi)  Other measures reasonably required to prepare the Project Property for
Construction of the Parking Garage and the Sitework, to secure the Project Property and to
ensure proper safety during and after the Enabling Work.

(xif)  Design and engineering work for the foregoing, as well as for the Parking Garage
and the Sitework;

(xiii) All Soft Costs related to the foregoing; and

(xiv) A proportionate share of the Project Management Fee.

Event of Default means one or more of the events described in Sections 8.1 and 8.2.

Ekisting Taxes means, with respect to any fiscal year, the amount shown in the row
labeled "Less - EXIST.. Tax" on Exhibit D-1 multiplied by $1,000,000.

Expected Revenue means with respect to any fiscal year, the amount shown in the row
labeled as "Net Tax Revenue” on Exhibit D-1 plus the amount shown in the row labeled as

"Underground Garage Revenue" on Exhibit D-1, in each case multiplied by $1,000,000, reduced
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by the amount of any TIFs, reduced assessments, reduced tax rates or tax abatements for any
land or buildings in Phase 1 for such fiscal year as follows: (a) if the actual assessed values as
established by the City for the buildings in Phase 1 once completed are less than the values
shown in the column marked “Assessment” on Exhibit D-2 for any fiscal year, then the amount
of real estaté taxes attributable to the difference in the actual assessed value of the completed
buﬂdings in Phase 1 and the assessed values on Exhibit D-2 shall be subtracted from Expected
Revenue for such fiscal year; (b) if a tax abatement is granted with respect to any of the buildings
in Phase 1 for any fiscal year, the amount of the tax abatement shall be subtracted from Expected
Revenue for the fiscal year in which the abatement is actually granted, (c) if the tax rate for
commercial property is set below $25.20 per thousand dollars of assessed valuation, or for
residential property is set below $12.53 per thousand dollars of assessed valuation for any fiscal
year, then Expected Revenue shall be reduced by the difference between the lower tax rate(s) and
these stated rates, multiplied by the assessed value of the applicable residential or commercial
Phase 1 real property and the Private Project Elements thereon in th¢ Invested Revenue District,
and (d) if the City approves a Tax Increment Financing Plan (TIF) with respect to any of the
buildings in Phase 1, the amount of the tax exemption granted in cdnnection with the TIF (for
buildings H, J or E, in excess of the 5% TIF amount by which Expected Revenue has already
been reduced) shall be subtracted from Expected Revenue for each applicable fiscal year.

Failure, as deﬁned in Section 9.6.

Final Completion, as defined in Section 4.13 for the Delegated Public Project Elements.

Final Payment means each payment constituting the entire unpaid balance of the

Construction Costs for each of the Delegated Public Project Elements set forth in the Delegated
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Public Project Elements Budget, as it may be amended by any GMP, related Soft Costs and any
approved Change Orders.

First Disbursement, as described in Section 4.6(a).

Force Majeure, as defined in Section 9.6.

Garage Parcel méans the subsurface parcel within which the Parking Garage is to be
Constructed.

GMP means any contract between the Developer and the Contractor for the Construction
of any portion of either the Delegated Public Project Elements or the Private Project Elements
which provides for a guaranteed maximum price to be i)aid by the Developer to the Contractor
for the work to be performed by the Contractor pursuant to the contract approved by the City as
provided in Section 3.3.

Governmental Authority means any agency, department, court or other administrative
or regulatory authority of any federal, state or local governmental body.

" Hard Costs means the Construction Costs, including overhead and profit, incurred by the
Contractor or any subcontractor in providing labor, materials, and/or equipment, and in
satisfying the general conditions of its contract, for the Construction of any portion of the
Delegated Public Project Elements.

Interested Party means a mortgagee of any land in the Invested Revenue District.

Invested Revenue District, as defined in Section 4.2(a) and the DIF Statute, which has
the same boundaries as the Project Property, and also is referred to in the DIF Application as the
“Worcester CitySquare DIF District”, the “Worcester Center DIF District” and the “CitySquare

DIF District”.
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Lender or Lenders means one or more bona fide financial institutions, private equity
companies or other parties, which, as a part of its primary business, regularly engages in the
making of commercial loans to finance the acquisition, construction and development of
commercial real estate projects.

Letter of Credit rﬁeans a letter of credit which satisfies all of the following conditions:
(i) the letter of credit must be in a form reasonably approved by the City with an expiration date
not less than one (1) year after the date of issue of the letter of credif and with an evergreen or
automatic renewal unless prior notice is otherwise given; (ii) the beneficiary of the letter of credit
must be the City or the City’s designee; (iii) the letter of credit must be irrevocable and
unconditional; and (iv) the letter of credit must be issued by a bank reasonably satisfactory to the
City.

Major Change Order means all Change Orders which would increase a GMP by an
amount equal to or greater than $150,000, or would extend the Project schedule by more than
fifteen (15) days, or Which, in the opinion of the Developer and the Construction Program
Manager, warrants review as a Major Change Order for any other reason.

Major Plan Approvals means approvals of Plans at the end of major design stages of
Schematic Design, Design Development and Construction Documents.

Mall means the retail shopping mall commonly known as the “Worcester Commons
Outlet Mall”.

Mediator means an impartial and reputable architect, contractor or construction program
manager in major public and private construction projects.

MHD means the Massachusetts Highway Department.
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Minor Change Order means all Change Orders which would increase a GMP by less
than $150,000, or would reduce the amount of a GMP by any amount.

Net Cost Overruns means for Hard Costs, once a GMP has been entered into by the
Developer for any of the Delegated Public Project Elements, cost overruns incurred or schedule
extensions needéd in the Construction of such Element resulting from (i) Change Orders
é.pproved by the City, (ii) Force Majeure, (iii) unforeseen conditions, (iv) claims for costs related
to items not appropriately required of a contractor under the GMP and the Approved Design, (v)
changes in codes and unexpected or nox}el interpretations of codes or Applicable Laws by
cognizant legal authorities, and (vi) losses or damages not covered by insurance. For Soft Cost's,_
budget costs may be adjusted, where appropriate, by Change Order for legitimate Project reasons.

New Collected Revenue means, for any fiscal year, Actual Collected Revenue minus
Existing Taxes for such fiscal year.

OCIP means the Owner Controlled Insurance Program, as described in Section 3.12.

Office Buildings Parcels means the portion of the Project Property containing two office
buildings and the West Garage owned by Worcester Renaissance Towers by deed recorded in the
Registry of Deeds in Book 35383, Page 150.

Order, as defined in Section 9.6.

Order of Taking means the Order of Taking approved by the City Council on
June 28, 2005 for eminent domain takings for the proposed public streets shown on the Taking
Plan, and which shall be recorded by the City prior to the First Disbursement pursuant to the
Special Legislation and this Agreement.

Parcel J means the portion of the Project Property on which Building J will be built, and

which will have the same general configuration as shown on the Approved Site Plan.
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Parcel K means the portion of the Project Property on which Building K will be built,
and which will have the same general configuration as shown on the Approved Site Plan.

Parcels C&D means the portion of the Project Property owned by Renaissance C&D by
deed recorded in the Registry in Book 36941, page 356.

Parking Garage means an underground two level public parking garage containing no
less than 1,025 parking spaces to be designed and Constructed as part of the Delegated Public
Project Elements.

Parking Garage Disbursement, as described in Section 4.6(f).

Parking Garage Lease means the ground lease between the Developer, as Landlord, and

-the City, as Tenant, attached hereto as Exhibit 5.1.

Parking Garage Operating and Allocation Agreement means the agreement between
the Developer, the Developer’s Affiliate and the City attached hereto as Exhibit 5.1(a).

Party or Parties means the City and/or the Developer, as the context admits.

Permit Feés means any and all fees for construction, building or utility permits issued by
the City or any depértment, agency, board or commission thereof, which are necessary for the
Construction of any portion of the Delegated Public Pfoject Elements and the Private Project
Elements, including, but not limited tb, (a) permits for Construction or utilities and utility
connection fees; (b) any permits necessary for the Construction of tenant fit-out for tepants or
occupants of any portion of the Private Project Elements; (c) all inspection fees; and (d) those
permits listed in Exhibit 3.11.

Permit Fees Payment means the payments to be made by the Developer to the Cify

pursuant to the Permit Fees Reduction Ordinance, as described in Section 3.11.
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Permit Fees Reduction Ordinance means Section 29B of Chapter 2 of the Revised -
Ordinances of 1996 of the City of Worcester, as amended, establishing maximum permit fees for
the Project.

Phase 1, as defined in Section 2.1.

Phase 2, as defined in Section 2.1.

Phase 3, as defined in Section 2.1.

Plaza Parcel means the parcel designated as such on the Plaza Parcel Plan.

Plaza Parcel Improvements, as defined in the Parking Garage Lease.

Plaza Parcel Plan means the plan entitled “Preliminary Parcel flan Groun_d Floor Plaza
Parcel Only” prepared by Arrowstreet, Inc. dated December 1, 2005.

Private Investment means not less than $470 million that the Developer will cause to be
invested to Construct the Private Project Elements.

Private Project Elements means the redevelopment of a portion of the Project Property
by constructing or re-positioning up to approximate]y 1.5 million square feet of building space
consisting of new housing, commercial, office, retail and possibly hotel space, medical - clinical
space and entertainment venues and renovated portions of existing retail space within the Mall
and the existing parking garages within the Project Property.

Project means the CitySquare Project described in the DIF Application and the DIF
Approval, including the Public Project Elements and the Private Project Elements, and as further
described in Article 2 of this Agreement.

Project Management Fee means the fee for the Developer’s project management
services in connection with the Construction of the Delegated Public Project Elements, in the

original amount of $750,000.00 as set forth in the Delegated Public Project Elements Budget,
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which shall be paid prorata on a monthly basis over the periods of the Construction of the
Enabling Work, the Parking Garage and Site Work and increased annually by any increase in the
Consumer Price Index for all Urban Consumers (CPI-U), Boston, Massachusetts, All Items
(1982-1 984 equals 100) from May 18, 2005.

Project Manager means the person or entity designated by the Developer from time to
time as the Developer’s project manager for the Project.

| Project Property means the parcels of land now owned by the Developer, Worcester

Renaissance Towers and Worcester Renaissance C&D, together with a portion of Worcester
Center Boulevard. The Project Property contains approximately 20.2 acres of land, is described
in Exhibit A attached hereto and is shown on the Site Plan, and contains the same area as the
Invested Revenue District.

Pﬁblic Investment means an amount up to $81,201,331 that the City will provide to fund
Construction of the Delegated Public Project Elements.

Public Project Elements means the Delegated Public Project Elements and the Direct
Public Project Elements. |

Ramp and Tunnel Agreements means the Ramp and Tunnel Agreement dated April 21,
1970 between the City and Joel B. Wilder and Norman B. Leventhal, as Trustees of the
Worcester Center Trust, as amended by the Ramp Removal Agreement dated August 21, 2003
by and between the City and Connecticut General Life Insurance and assigned to the Developer
as part of a general assignment dated June 14, 2004.

Ramp Parcel means the parcel of land owned by the City adjacent to the Project
Property on the westerly side of Worcester Center Boulevard which had been the proposed

location for the South Portal Ramp, as described in the Ramp and Tunnel Agreements.
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Red Garage Tunnel means the tunnel extending from the Project Property across
Worcester Center Boulevard that previously provided access to and from the Red Garage, as
described in the Ramp and Tunnel Agreements and as shown on the ALTA Survey and labeled
“Tunnel Underground-Not In Use”.

Registry means the Worcester District Registry of Deeds.

Required Permits means all permits and approvals from any Governmental Authority
required for the Construction of ahy portion of the Project.

Responsible Employer Ordinance means Section 35 of Chapter 2 of the Revised
Ordinance of 1996 of the City of Worcester, as amended.

Revenue Target means an amount equal to the aggregate Expected Revenue beginning
with the fiscal year in which the Enabling Work Commences, through the Revenue Target
Shortfall Payment Date.

Revenue Target Shortfall means an amount equal to the difference between the
Revenue Target and the aggregate New Collected Revenue beginning with the fiscal year in
which the Enabling Work Commences through the Revenue Target Shortfall Payment Date.

In the event of an adverse change in zoning as provided in Section 7.6, then in calculating
Revenue Target Shortfall, Expected Revénue shall be reduced by the amount by which Expected
Revenue from any of the buildings in Phase 1 and/or net revenue from the Parking Garage is
reduced as a result of such adverse change.

Permit Fees shall not be included in the calculation of Revenue Target Shortfall; however,
the amount of the Second Disbursement shall be included in such calculation once the

Construction of the Parking Garage Commences.
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Revenue Target Shortfall LOC means a $1 million letter of credit which may only be
drawn upon to pay for Revenue Target Shortfall following the Commencement of the
Construction of the Parking Garage.

Revenue Target Shortfall Payment Date means the earlier of (a) June 30 of the first
full fiscal year after the Developer completgs the Construction of all of the buildings identified in
Phase 1 of the Development Program by receiving certificates of occupancy for the core and
shell of each building for the minimum aggregate square footage for residential gmd commercial
buildings in Phase 1 ‘as set forth in the DIF Application or (b) June 15, 2013.

Schematic Design means the stage of the desigh process during which the Schematic
Design Documents are being developed.

‘Schematic Design Documents means those plans that establish the conceptual design of
the Delegated Public Project Elements illustrating the scale and relationship of the Delegated
Public Project Elements. The Schematic Design Documenis shall include a conceptual site plan,
if appropriate, and preliminary building plans, sections and elevations required to be submitted to
and approved by the City in accordance with Section 3.5. Preliminary selections of major
building systems and construction materials shall be noted on the drawings or described in
writing.

Second Disbursement, as described in Section 4.6(c).

Sidewalk Easement means the permanent easement over the Project Property granted by
the Developer to the City for the Construction, use and maintenance of public sidewalks, as set
forth in the Sidewalk Easement Agreement.

Sidewalk Easement Agreement, as set forth in Exhibit 6.5.
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Site Plan means the plan entitled “Area Site Plan” showing the Invested Revenue District,
prepared for Berkeley Investments, Inc. by Judith Nitsch Engineering, Inc. and dated
January 1, 2005.

Sitework means the Plaza Parcel Improvements, the new public streets and sidewalks,
the streetscape and all relafed improvements throughout the Project Property to be Constructed
by the Developer as part of the Delegated Public Project Elements, including the design,
engineering, permitting, abatement, demolition and environmental management for the portion
of the new public street shown as New Street D on the Approved Site Plan, to be located within,
or abutting, the boundaries of Parcel K, but excluding (1) the Worcester Center Boulevard
Sitework, and (2) except as provided above, the Construction of the physical components of such
portion of the new public street shown as New Street D on the Approved Site Plan, to be located
within, or abutting, the boundaries of Parcel K, including sidewalks, streetscape installation of all
utilities and all related improvements.

Sitework Disbursement, as described in Sectio.n 4.6(h).

Soft Costs means all Construction Costs incurred by the Developer that are not Hard
Costs, including, but not limited to, carrying charges, professional services and audit fees,
surveys, relocation expenses, insurance, inspection fees, recording and filing fees, architectural
and engineering fees, Consultants’ fees and the Project Management Fee.

Sources and Uses Statement means the statement attached hereto as Exhibit 4.2.

Special Legislation means the legislation filed by the City and enacted into law as
Chapter ___ of the Acts of 2006 of the Massachusetts General Court. |

Starwood means Starwood Worcester LLC, an Affiliate of Starwood Capital Group

Global, L.L.C.
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State Funding means funds provided by the Commonwealth to the City to pay for a
portion of the Construction of the Public Project Elements.

Substantial Completion, as defined in Section 4.13.

Taking Plan means the plan entitled “TAKING AND LAYOUT PLAN CitySquare,
Worcester, Massachusetts, Owner: City of Worcester” by Judith Nitsch Engineering Inc. dated
June 24, 2005, as revised to delete specific street names.

Termination of Ramp and Tunnel Agreements, as set forth in Exhibit 6.1.

TIF means a tax increment financing plan pursuant to Massachusetts General Laws
Chapter 40, Section 59.

Trigger Buildings means any two (2) of Buildings F, H and J for which Written
Commitments are delivered to the City pursuant to Section 4.6(e).

Truck Tunnel means the tunnel and the loading dock area located under the Project
Property as shown on the ALTA Survey, including all utility rooms, loading docks, and corridors
and which is connected to the Truck Tunnel Service Entrance.

Truck Tunnel Service Entrance means the tunnel extending from the north side of
Worcester Center Boulevard to the Project Property and connecting to the Truck Tunnel, and
providing access to and from the Project Property.

Truck Tunnel Service Entrance Easement Agreement means the Agreement among
the Developer, Worcester Renaissance Towers, Worcester Renaissance C&D and the City in the
form attached as Exhibit A to the Termination of Ramp and Tunﬂel Agreement.

Use Restrictions means the proposed uses of the Private Project Elements set forth in the

DIF Application and the Development Program.
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Vacuum Cleaner Parcel means a certain parcel of land situated at 36 Washington
Square, Worcester, Massachusetts, containing approximately 12,725 square feet of land and
more particularly described in a deed to the Developer recorded at the Registry in Book 33956,
Page 102 and shown on a plan recorded at the Registry in f’lan Book 617, Plan 124. The
Vacuum Cleaner Parcel is fhe former site of a store which sold and serviced vacuum cleaners.

Vertical and Horizontal Easement Agreement means the Agreement among the
Developer, the Developer’s Affiliate and the City, in the form attached as Exhibit G to the
Parking Garage Lease.

West Garage means the existing parking garage located at the comer of Commercial
Street and Foster Street, and included as part of the Office Tower Parcels, as it may be modified
during the Construction of the Project.

Worcester Center Boulevard means the street in Worcester, Massachusetts now known
as Worcester Center Boulevard.

Worcester Center Boulevard Sitework means the portion of the Direct Public Project
Elements consisting of the sitework and the Construction of sidewalks and streetscape on the
portion of the Project Property abutting the westerly side of Worcester Center Boulevard, as
provided in Section 2.4.

Worcester Renaissahce C&D means Worcester Renaissance C&D LLC, a Delaware
limited liability company.

Worcester Renaissance Towers means Worcester Renaissance Towers LLC, a
Delaware limited liability company.

Written Commitments means at least two (2) of the following:

(a) For Building H -
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(1) an executed lease agreement and, if requifed by the construcﬁon Lender or an equity
investor, a control and support agreement or a guaranty of the lease. The terms of the lease
agreement and the control and support agreement/guaranty shall be approved by the construction
Lender and the equity investors and shall satisfy any debt service coverage ratio requireinents of
the Lender or the equity inQestors. The lease agreement may be subject to the following
conditions: (i) 80% completion of the Construction Documents, and (ii) a GMP price for
Building H which provides for a price that satisfies the requirements of the lease agreement, the
construction financing commitment and the equity investment commitment pertaining to the cost
of constructing such building;

(2) a written commitment for construction financing on terms acceptable to the Developer
in its sole discretion from a Lender reasonably satisfactory to the City;

(3) a written commitment for an equity investment from Berkeley and/or Starwood and/or
one or more of their respective Affiliates, or from another party reasonably satisfactory to the
City and on terms acceptable to the Developer in its sole discretion;

(4) the written commitments for the construction financing and the equity investment
must be for periods at least equal to the expected construction period for Building H.

(5) approval by the construction Lender and the equity investors of the amount of any
guaranties and the parties who will be giving such guaranties;

(6) The following anticipated conditions to the lease agreement, construction financing
commitment and equity investment commitments for Building H are acceptable to the Developer
and the City: standard due diligence (title insurance commitment, survey, etc.), 80% completion
of Construction Documents, confirmation of ﬁpal construction schedule and budget, completion

guaranty from borrower to Lender and debt service coverage ratio.
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(b) For Building J -

b(l) an executed build to suit agreement or lease agreement approved by the construction
Lender and any equity investors which satisfies any debt service coverage ratio requirements of
the Lender or the equity investors. The build to suit agreement may be subject to the following
conditions: (i) 80% comp]étion of the Construction Documents, and (ii) a GMP price for
Building J which provides for a price that satisfies the requirements of the build to suit
aéreement or lease agreement, the construction financing commitment and the equity investment
commitment, if any, pertaining to the cost of constructing such buildings;

(2) a written commitment for construction financing on terms acceptable to the Developer
in its sole discretion from the occupant, or a Lender reasonably satisfactory to the City;

(3) a written commitment for an equity investment from Berkeley and/or Starwood and/or
one or more of their respective Affiliates, or from another party reasonably satisfactory to the
City and on terms acceptable to the Developer in its sole discretion; |

(4) the written commitments for the construction financing and the equity investment
must be for periods at least eqﬁal to the expected Construction period for Building J;

(5) Approval by the Construction Lender and the equity investors of the amount of any
guaranties and the parties who will be giving the guaranties;

(6) The following anticipated conditions to the build to suit/lease agreement,
Construction financing commitment and equity investment commitment for Building J are
acceptable to the Developer and the City; standard due diligence (title insurance commitment,
survey, etc.), 80% completion of Construction Documents, confirmation of final construction
schedule and budget, completion guaranty from borrower to Lender and debt service coverage

ratio.
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(c) For Building F -

(1) construction financing on terms acceptable to the Developer in its sole discretion from
a Lender reasonably satisfactory to the City; a written commitment for an equity investment
approved by the Lender from Berkeley and/or Starwood and/or one or more of their respective
Affiliates, or from anothef party reasonably satisfactory to the Cit_y on terms acceptable to the
Developer in its sole discretion and approval by the Lender and the equity invéstors of the
amount of any guaranties and the parties who will be giving the guarantees.

(2) The written commitments for conétruction financing and equity investment must be
for periods at least equal to the expected construction period for Building F.

(3) The following anticipated conditions to the construction financing commitment and
the equity investment commitment for Building F are acceptable to the Developér and the City:
standard due diligence (title insurance commitment, survey, etc.), condominium documents
complete, marketing plan, 90% completion of Construction Documents, confirmation of final
construction schedule and budget, a GMP price for Building F which provides for a price that
satisfies the requirements of the constructioﬁ financing commitment and the equity investment
commitment pertaining to the cost of constructing such Building, pre-sales contingency and/or
principal repayment guaranty sufficient to satisfy the Construction Lende; providing the

construction financing for Building F.
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|oiF Bond Debt Service Analysis - $56.95 Million Bond plus $7.135 Million Capitalized I ) )

Year Bldg  Year Total e 2 3 4 5 8 7 9 10 11 12 13 14 15
Calender (30 yrs) | i 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021

Fiscal 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021 2022

Cumulative Taxes

2006 A Office $ 2941 071§ 072 § 078 $ 080 $ 081 $ 08 $ 08 $ 08 $ 08 $ 090 $ 092
2005 Retail $ 150 0.04 $ 004 $ 004 $ 004 $ 004 $ 004 $ 004 $ 004 $§ 004 § 005 $§ 005
2008 B Office $ 2018 049 § 050 $ 054 $ 055§ 05 $ 057 $ 058 $ 05 $ 060 $ 062 $ 063
2005 Retail $ 085 002 $ 002 $ 002 § 002 % 002 $ 002 $ 002 $% 003 $ 003 $ 003 $ 003
2005  C1  Retail $ 800 % oes 00§ uwms 022 § 0238 023 $ 023 $ 024 $ 024 8% 025 % 025 $ 026
2007 D Retail $0.06. - 025 § 026 § 026 $ 027 $§ 027 § 028 § 028 § 020 $§ 029
2007 Entertainment 0.06 $ 006 § 006 § 006 $ 006 $ 007 $ 007 $§ 007 $§ 007 $ 007
2010 E  Commercial $ 873 $. 007 s 025 § 025 8§ 02 $ 026 $ 027 $ 027§ 028 $ 028 $ 029
2008 F Retail $ 239 $ 003§ 007 $ 007 $ 007 $ 007 $ 007 $ 007 $§ 008 $§ 008 $ 008
2008 Housing $ 1358 LB s 038 $§ 039 § 040 $ 041 $ 042 $ 042 $ 043 $ 044 $ 045
2008 Hord  Commercial $ 2661 S oA 075 $§ 077 $ 078 $ 08 $ 081 $ 08 $ 084 $ 08 $ 088
2008 . Retail $ 209 S 06EE 006 $§ 006 $§ 006 $§ 006 $§ 006 $ 006 $§ 007 $ 007 $  0.07
2008 [ Commercial/Retail $ 197 § 002 % o 006 § 006 $ 006 $ 006 5 006 § 006 § 006 $§ 006 § 007

PHASE 1 Personal Property $ 004§ 0048 004 $ 004 $ 004$ 0048% 004 % 004S$ 005% 005 % 005$ 005% 005 % 005 $ 005
Residential $14 $ - s - § 018 $ 036 $ 037 § 038 $ 038 $ 039 % 040 $§ 041 § 042 $ 042 § 043 $§ 044 $ 045
Non-Residential $113 $ 138 $§ 146 $§ 212 $ 282 $§ 297 $ 303 § 309 § 315 $§ 322 $ 328 $ 335 § 341 $ 348 § 355 § 362
Gross Tax Revenue $128 $ 142 $ 150|$ 234|s 323|s 338]s 345]s 352]s  350]s  366]s 374|5 381|$  389]5  396]$  404]8 412
Less - TIF Increment on Pra (s1) $ (003)$ (005 $ (0.05 $§ (0.05 $ (005 $ (0.05) § (0.05 $ (0.06) $ (0.06) $ (0.0) $§ (0.06) § (0.06) §  (0.06)
Less - EXIST, Tax ($32) § (076)$ (078) $ (0.80) S (0.81) S (083) $ (084 $  (0.86) $  (0.88) $  (0.90) 3 (091) $ (0.93) $ (0.95) $ (0.97) § (0.99) §  (1.01)
Net Tax Revenue $94 $§ 065§ 072 %3 15 $ 236 $ 250 $ 255 $ 261 $ 266 $ 271 $§ 277 § 282 $ 28 $ 293 § 299 §  3.05
Underground Garage Rever $46 $ 003 § 095 % 125 FEiB $ 131 § 134§ 136 $ 139 § 142 $ 145 $ 148 § 151 § 1.54

Interest Bond »

5.5% 64.00  Bond Payment $  (125.24) $ (02008 (123)$ (270) $ (355 % (336) $§ (351) $ (412) 3 (46108 (461) S (461) S (4615 (461) §  (460) $  (4.60)
State Reveniis After Bond $16.521 . 5000 § 0.65 § 052 § 032 § 0.60 § 021 § 048 $ 040 § (018} $  (054) §  (045) § (037} §  (028) 3 (0200 $  (0.10) §  {0.04)
5 equal Building Permit Fees $1.00 $ 025 $ 075 % - 8 - $ - 8 - $ -8 - $ - $ - $ - 8 - $ - $ -
installment © RevenueAmerPermitfee{§ 476203 - § 0% s 1zr]s  os2]s  osols 021]s  oss]s  odo]s 3]s  ©sols  @asls  wanls  ©zls  ©200s  ©io)s (o

cumulative $ - $ 09 $ 217 $ 249 $ 309 $§ 330 $ 378 § 418 $§ 406 $§ 352 $ 307 § 270 $ 241 $ 222 § 212 § 211




!
16 17 18 19 20 21 d 23 24 25 26 27 28 30 31 32
2022 2023 2024 2025 2026 2027 cucB 2029 2030 2031 2032 2033 2034 2035 2036 2037 2038
2023 2024 2025 2026 2027 2028 2029 2030 2031 2032 2033 2034 2035 2036 2037 2038 2039
$ 093 % 095 $ 097 $ 099 $ 101 $ 103 $§ 105 $§ 107 $ 109 $ 112 $§ 114 $ 116 % 118 $ 121 § 123 § 12603 128
$ 005 § 005§ 005 % 005 $ 005 $ 005 $§ 005 $ 005 $ 006 3 006 $ 006 $§ 006 $ 006 $ 006 $ 006 § 006]s o007
$ 064 $ 065 $ 067 $§ 068 $ 069 $ 071 $§ 072 $§ 074 $ 075 $ 077 § 078 $ 080 $ 081 $ 083 § 085 § 086|s o088
$ 003§ 003 $ 003 $ 003 % 003 $ 003 $ 003 $ 003 $ 003 $ 003 $ 003 $ 003 5 003§ 004§ 004 $ 004ls o004
$ 026 % 027 $ 027§ 028 § 020 % 029 % 030 $ 030 $ 031 5 032 5 032§ 033 § 033 5 034 $ 035 $§ 035|s 036
$ 030 § 031 & 031 $ 032 % 032 $ 033 § 034 % 034 § 035 $ 036 $ 037 $ 037 $ 038 $ 039 § 040 $ 0401 % 0.41
$ 007 $ 007 § 0.07 $ 0.08 $ 008 §$ 008 §$ 0.08 $ 008 $ 0.08 $ 009 § 009 % 0.08 $ 009 % 008 3 009 $ 0101 3% 0.10
$ 030 $ 030 $ 031 § 031 § 032 % 033 § 033 % 034 § 035 § 035 § 0.36 $ 037 % 038 $ 0.38 $ 039 §$ 0.401% 0.41
$ 008 § 008 $ 008 § 009 $ 009 § 0.09 $ 0.09 % 009 §$ 0.09 § 010 $ 010 $ 0.10 % 010 $ 010 § 011 % 0.11§% 0.11
$ 046 $ 047 $ 048 $§ 049 $§ 050 $§ 051 $§ 052 $§ 053 §5 054 $ 055 $ 056 $§ 057 $ 058 $ 05 $ 060 $§ o062|s o063
$ 0% $ 091 $ 093 $ 095 $ 097 § 099 $ 101 § 103 $§ 105§ 107 $ 109§ 111 § 114 § 116 $ 118 §  121)s 123
$ 007°$ 007 $ 007 $ 007 § 008 $ 008 $ 008 5 008 $§ 008 5 008 $ 009 $ 009 $§ 009 $ 009 $ 009§ o009)s 0410
$ 007 $ 007 $§ 007 $ 007 $§ 007 $§ 007 $§ 008 $§ 008 $§ 008 $§ 008 $§ 008 $ 008 $ 008 $§ 009 § 009 § o009ls o009
$ 005 % 005§ 005§ 0068 006 % 0063 006 % 0065 0063% 006F% 006% 007S$ 007S 0078% 007$ o007l o007
$ 046 § 047 $ 048 $ 049 $ 050 $ 051 $ 052 $ 053 $ 054 $§ 055 $§ 056 § 057 $ 058 $§ 059 $§ 060 $ o0e2ls  os3
5 370 $ 377 $ 384 5 392 $ . 400 § 408 $ 416 3 425 § 433 $ 442 $ 451 § 460 $§ 469 § 478 5§ 488 5  497ls 507
$ 421|s 420(s 438]s 446]s 455]s 4645 4745 483[s  493|$5  503]s  513]s  523]s  533]%  544]|% 555|5 s566|$ 577
$ (006)$ (006) $ (007) $ (007} $ (007) $ (0.07) $  (0.07)
$ (1038 (105 % (1ONS (1098 (11§ (1149 S (116) §  (118) $  (121) 5 (1235 (125 $  (128) § (13D S  (133) §  (138) $§ (1398  (1.41)
$ 31 $ 318 $ 324 %5 330 § 337 $ 344 $§ 351 $ 365 § 372 $ 380 $ 387 $ 395 $§ 408 § 411 § 419 §  428ls 436
$ 157 3 160 $ 163 § 166 $§ 170 § 173§ 176 $ 180 $ 18 $ 18 $ 191 $ 195 $ 199 $§ 203 $§ 207 $§ 211 § 245
$ (459) 8 (459§ (459) §  (459) $  (458) §  (458) $  (457) 8  (457) 8 (457) S  (457) S (456) $  (456) $ (455) §  (454) $ (454) § (398 $  (1.78)
$ ..009 $ 018 & 028§ 0.38 § 048 § 059 § 070 $ 088 § 099 § 110 § 122 5 124 & 146§ 1.59 $ 172 § 240135 4.73
$ - 8§ - § - $ - $ - § - $ - $ - § - 8§ - $ - § - s - s - s - s -1Is -
9 oes|s ois|s oos|s oss|s o4s|s osefs - ovols  oes]|s osols 1dols  d22|s.  134]s  14s|s " 1sels  1m]s  saels a7
$ 219 § 237 /286’8 303 § 352 $§ 411 § 480 $ 568 $§ 668 $§ 777 $ 899 $ 1034 $ 1180 $ 1340 $ 1512 § 1752 § 2225




|$ i >$ (0.25) § (1.67) § (4.00) $ (4.15) § (3.48) $ (3.98) $ (4

2006 2007
debt service 0 0
rounded 0 0

Cert of Occup to be issued
1 Fiscal year after Cert of Occup is issued

2008
203320
0.20332

2009 2010 2011 2012 2013
1225814 2704144 3552609 3363300 3512536
1.225814 2704144 3.552609 3.3633 3.512536
1.54

Estimated Revenue Target Calculation developed for example purposes.

2005
CIP rate 2006 2007 2008 2008 20190 2011 2012
276 2007 2008 2009 2010 2011 2012 2013
CAL 0.66 0.87 1.69 2.43 2.46 277 2.80
FY 0.00 0.00 0.00 0.48 0.77 0.96 0.98
16.87 0.66 0.87 1.69 2.91 3.23 3.73 3.78
$ 154 $ 322 $ 613 § 936 $ 13.09 $ 16.87
— FY when Revenue Target is to be calculated
2006 CAL 2006 2007 2008 2009 2010 2012
CIP rate FY 2007 2008 2008 2010 2011 2013
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